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Questions Presented 

1. Whether appellant, a citizen of Turkey is permanently 
barred from American citizenship under the Selective 
Training and Service Act of 1940 and therefore ineligible 
for preexamination or suspension of deportation by reason 
of his claim for draft exemption filed on December 31, 1942 
where it appears: 

(a) That he was recognized as a temporary visitor and 
a student at the time by the Immigration and Naturaliza¬ 
tion Service; 

(b) That he applied to the Selective Service System for 
a certificate of nonresidence in 1944 and such application 
was denied on the merits; 

(c) That his draft board acknowledged in writing that 
such draft exemption claim was filed by mistake and at 
the suggestion of the chief clerk of the board; 

(d) That appellant subsequently sought to enter the 
armed forces of the United States but was rejected be¬ 
cause of alienage. 

2. Whether appellant was a nonresident on December 
31, 1942 and as such not subject to the Selective Training 
and Service Act of 1940 (50 App. U.S.C. 303a). 

3. Whether appellant’s status as a resident was taken as 
confessed where it appears that he filed an application for 
a certificate of nonresidence and the same was denied on 
its merits by the Selective Service System. 

4. Whether appellant claimed draft exemption under 
mistake where it is undisputed that he made such claim 
at the suggestion of his draft board which now acknowl¬ 
edges that an error was made. 

5. Whether appellant’s subsequent efforts to enter the 
armed forces of the United States which -were unsuccessful 
because of his alienage, removed the citizenship bar. 
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Jurisdictional Statement 

This is an appeal from a judgment in favor of appellee 
entered on May 23, 1955 (J. A. 60). The jurisdiction of 
the District Court was invoked under the Declaratory 
Judgment Act (28 U.S.C. 2201). This Court has juris¬ 
diction of this appeal pursuant to 28 U.S.C. 1291. 

Statement of Facts 

Appellant is a native and citizen of Turkey and is now 
married to an American citizen (J. A. 

He came to the United States lawfully as a student on 
September 9, 1939, and as Exhibit 12 in his Immigration 

1 Appellant married an American citizen on December 19, 1954 and 
is now the father of an American child. 

(1) 
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File reveals, a fact admitted by the pleadings, he remained 
in a lawful student status until July 21, 1945. (J.A. 33, 

36, 38). 

Appellant has been directed to leave the United States 
and has been denied permission to remain here through 
relief known as preexamination or suspension of deporta¬ 
tion upon the ground that he is ineligible for American 
citizenship because he claimed draft exemption as a neutral 
alien (J.A. 68). 

Appellant claimed draft exemption as a neutral alien on 
December 31, 1942 (J.A. 39). Exhibit 4 in the Immigra¬ 
tion File is a letter from the Chairman of the local draft 
board addressed to the State Director, pointing out that 
the appellant claimed draft exemption at the request of 
the then Chief Clerk of the Draft Board. The Chairman 
of the Draft Board states in this letter (J.A. 70): 

In reviewing this file at the registrant's request, we 
note that DSS Form 301 (request for exemption as a 
neutral) was filed by Mr. Giz on December 31, 1942 at 
the request of the then chief clerk, Mrs. Dora Roberts. 
It is our best judgment that he should not have been 
permitted to do this inasmuch as he was not vulnerable 
at that time for a 1-A classification or induction by this 
board. He is desirous of enlisting and serving in the 
armed forces of the United States but cannot do so 
because of his citizenship. * • # 

This board therefore recommends that the registrant 
be permitted to withdraw the DSS Form 301 from his 
file. 2 

In his deportation proceeding instituted in 1947 (J.A. 34) 
the appellant testified without contradiction as follows 
(J.A. 64, 66): 

2 On March 17, 1947, the Local Board was advised in conformity 
with the practice of the Selective Service System that Form 301 could 
not be withdrawn. Exhibit 7 in appellant’s Immigration File. 
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Q. When you signed this Form DSS 301, did you sign 
it for the purpose of avoiding military service or for 
some other reason? 

A. Not for avoiding military service. The purpose 
in my mind was at that time my studies were so heavy 
I could not take time to go from San Francisco to Berke¬ 
ley to arrange procedure and, so I thought signing this 
form would not keep me absent from my studies. 

• # • * • 


A. I did not ask for the application. The application 
was presented to me. 

• * • # • 


Q. Did you understand at that time that the execu¬ 
tion of that form debarred you forever from becoming 
a citizen of the United States? 

A. No. 

The Immigration File also reveals that thereafter Tur¬ 
key became a belligerent on February 25, 1945, that the ap¬ 
pellant sought to submit to induction, that he was directed 
on July 26,1946, to report for a pre-induction physical (Ex¬ 
hibit 8 in the Immigration File), that he was declared physi¬ 
cally fit (Exhibit 9 in the Immigration File), but that his 
efforts to enlist in the United States Army were unsuccess¬ 
ful, and, in fact, he was rejected from the Army because of 
alienage. (Par. 15 of Complaint Admitted By Answer). 

The file further reveals that the appellant applied, pur¬ 
suant to Selective Service regulations, in 1944 for a certifi¬ 
cate that he was a nonresident (Exhibit 13 in the Immi¬ 
gration File). The draft board advised him that they 
would make a determination as to his status of resident 
or non-resident upon receipt of a letter from his con¬ 
sul. On August 11, 1944 (Exhibit 11 in the Immigration 
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File), a determination was made that he was a person re¬ 
siding in the United States. 

On February 10, 1953, the Board of Immigration Appeals 
rejected the contention that the appellant was a nonresi¬ 
dent upon the ground that the appellant w~as required to 
file his application with Selective Service prior to May 16, 
1942. In addition, the Government in its fourth defense in 
its answer herein, asserts that the application for a certifi¬ 
cate of non-residence was not timely filed in the instant case, 
and therefore, that the appellant was, in fact, subject to the 
Selective Training and Service Act of 1940 (J.A. 3S). 

The appellant contended below that he did not incur the 
bar of ineligibility for American citizenship for the follow¬ 
ing reasons: 

1. That he was not a person residing in the United 
States and as such was not subject to the Selective 
Training and Service Act of 1940. 

2. That he was induced to file his claim for draft ex¬ 
emption by mistake. 

3. That he subsequently submitted himself for in¬ 
duction and accordingly made a proper withdrawal of 
his claim to draft exemption. 

The District Court rejected the appellant’s contentions 
holding that under Machado v. McGrath, 89 U.S. App. D.C. 
70,193 F. 2d 706 (1951) appellant’s status as a resident "was 
taken as confessed for failure to apply for a certificate of 
non-residence prior to May 16, 1942 and further that the 
record conclusively shows that the appellant claimed draft 
exemption “freely with full knowledge as to the conse¬ 
quences” (J.A. 5S). This appeal followed. 

Statutes 

Section 303(a) of Title 50, Appendix, United States Code, 
(Section 3a of the Selective Training and Service Act of 
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1940) pertaining to exemption of neutral aliens from mili¬ 
tary service, reads in part as follows: 

(a) Except as otherwise provided in this Act, every 
male citizen of the United States, and every other male 
person residing in the United States, who is between 
the ages of nineteen and forty-five, at the time fixed for 
his registration, or who attains the age of nineteen 
after having been required to register pursuant to sec¬ 
tion 2 of this Act, shall be liable for training and serv¬ 
ice in the land or naval forces of the United States; 
Provided, That any citizen or subject of a neutral coun¬ 
try shall be relieved from liability for training and 
service under this Act if, prior to his induction into the 
land or naval forces, he has made application to be 
relieved from such liability in the manner prescribed 
by and in accordance with rules and regulations pre¬ 
scribed by the President, but any person who makes 
such application shall thereafter be debarred from be¬ 
coming a citizen of the United States: . . . 

Regulations 

The following regulations were effective February 7, 
1942, 7 Fed. Reg. 855: 

32 C.F.R. 611.12. When a nondeclarant alien is re¬ 
siding in the United States. Every male alien who is 
now in or hereafter enters the United States who has 
not declared his intention to become a citizen of the 
United States, unless he is in one of the categories spe¬ 
cifically excepted by the provisions of 611.13 is a “male 
person residing in the United States” within the mean¬ 
ing of section 2 and section 3 of the Selective Training 
and Service Act of 1940, as amended. 

32 C.F.R. 611.13. When a no'ndeclarant alien is not 
residing in the United States, (a) A male alien who is 
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now in or hereafter enters the United States who has 
not declared his intention to become a citizen of the 
United States is not “a male person residing in the 
United States” within the meaning of section 2 or sec¬ 
tion 3 of the Selective Training and Service Act of 1940, 
as amended: 

♦ • • * • 

(6) If he has entered or hereafter enters the United 
States in a manner prescribed by its laws and does not 
remain in the United States after May 16, 1942, or for 
more than 3 months following the date of his entry, 
whichever is the later. 

(b) When a male alien who has not declared his in¬ 
tention to become a citizen of the United States has en¬ 
tered or hereafter enters the United States in a manner 
prescribed by its laws and remains in the United States 
after May 16, 1942, or for more than 3 months follow¬ 
ing the date of his entry, whichever is the later, he is a 
“male person residing in the United States” within 
the meaning of section 2 and section 3 of the Selective 
Training and Service Act of 1940, as amended, unless 
he has filed an Alien’s Application for Determination 
of Residence (Form 302) in the manner provided in 
611.21 and such application is either (1) pending or 
(2) has resulted in a determination that he is not “a 
male person residing in the United States” within the 
meaning of section 2 or section 3 of the Selective Train¬ 
ing and Service Act of 1940, as amended, in either of 
which events he shall not be considered as a “male 
person residing in the United States” within the mean¬ 
ing of section 2 or section 3 of the Selective Training 
and Service Act of 1940, as amended, during the 
period when such application is pending or during the 
period covered by the Alien’s Certificate of Nonresi¬ 
dence (Form 303) issued to him as a result of the de- 
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termination that he is not “a male person residing in 
the United States” within the meaning of section 2 or 
section 3 of the Selective Training and Service Act of 
1940, as amended. (54 Stat. 885; 50 U.S.C., Supp. 301- 
318, inclusive; E.O. No. 8545, 5 F.R. 3779). 

Effective January 17, 1946, the above paragraph 6 was 
renumbered and amended to read as follows ( Problems of 
Selective Service, 1952, Appendices A-C, pp. 35-36): 

(7) He has, within the time prescribed and in the 
manner provided in section 611.21, filed with the local 
board with which he is registered, or if he is not reg¬ 
istered, with the local board having jurisdiction over 
the area in which he is located, an Alien’s Application 
for Determination of Residence (Form 302), together 
with an Alien’s Personal History and Statement (Form 
304) and such application is either pending or has re¬ 
sulted in the issuance by the local board of an Alien’s 
Certificate of Nonresidence (Form 303) which has not 
expired. 

32 C.F.R. 611.21. What aliens may apply for a de¬ 
termination. Any nondeclarant alien who has entered 
or who hereafter enters the United States * * * may 
file with his local draft board * * * an Alien’s Applica¬ 
tion for Determination of Residence (Form 302); Pro¬ 
vided, That such application is filed within three months 
after the date of his entry into the United States or 
within three months after persons of his age become 
liable for training and service by law, whichever is the 
later; And provided further, That such application is 
filed prior to induction * * *. 3 


3 Originally this section, promulgated in 1942 (7 F.R. 20S4) required 
a claim of non-residence to be filled prior to May 16, 1942 for those 
here before February 16, 1942. The section was amended to read as 
noted in the text in 1943 and republished in the same form again in 1945. 
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Effective June 27, 1945 (10 F.R. 7906), Section 611.21-1 
was added ( Problems of Selective Service, 1952, Appen¬ 
dices, A-C, p. 37), reading as follows: 

Application filed after 3 months. Any alien who has 
not complied with the provisions of section 611.21 or 
section 611.26 may file an Alien’s Application for De¬ 
termination of Residence (Form 302) and an Alien’s 
Personal History and Statement (Form 304) with a 
local board for transmittal to the Director of Selective 
Service for consideration. 

32 C.F.R. 611.22. Determination by local board, (a) 
As soon as possible after an alien who is entitled to do 
so files with the local board an Alien’s Application for 
Determination of Residence (Form 302), together with 
an Alien’s Personal History and Statement (Form 
304), the local board shall determine whether such alien 
is “a male person residing in the United States” within 
the meaning of section 2 and section 3 of the Selective 
Training and Service Act of 1940, as amended. 

Effective March 16, 1942 as amended on September 14, 
1942, 32 C.F.R. 611.29(b) provided as follows ( Problems of 
Selective Service, 1952, Appendices A-C, p. 40): 

Notwithstanding any other provisions of these regu¬ 
lations, whenever the Director of Selective Service is 
satisfied that an non-declarant alien is not “a male 
person residing in the United States” within the mean¬ 
ing of section 2 or section 3 of the Selective Training 
and Service Act of 1940, as amended, he may issue or 
authorize the issuance of an Alien’s Certificate of Non¬ 
residence (Form 303) to such nondeclarant alien. 

Summary of Argument 

Appellant claimed draft exemption as a neutral alien in 
1942 w T hen he was in a temporary student’s status in the 
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United States. He thereafter filed a claim for a certificate 
as a nonresident in 1944 which was accepted by Selective 
Service and denied upon its merits. Unlike Machado v. Mc¬ 
Grath, 89 U.S. App. D.C. 70, 193 F. 2d 706 (1951), cert, de¬ 
nied 342 U.S. 948, appellant exhausted his administrative 
remedies and his status as a resident was improperly con¬ 
sidered confessed by the District Court and the Board of 
Immigration Appeals. Under McGrath v. Kristensen, 340 
U.S. 162 (1950), and Ex parte Ghosh, 58 F. Supp. 851 (S.D. 
Calif. 1944), appeal dismissed 148 F. 2d 822, appellant was 
a nonresident and therefore was not subject to the Selective 
Training and Service Act of 1940. His draft exemption 
claim therefore did not create a permanent bar to Ameri¬ 
can citizenship. 

Appellant claimed draft exemption by reason of the erro¬ 
neous advice of his draft board clerk as acknowledged by 
documentary evidence herein. Under Moser v. United 
States, 341 U.S. 41 (1951), and Machado v. McGrath, supra, 
the mistake so induced precludes the attachment of the 
citizenship bar. The subsequent attempts of appellant to 
enter our armed forces indicate that he did not stand upon 
his draft exemption claim. Accordingly, upon these 
grounds, appellant is entitled to a ruling that he is eligible 
for citizenship and preexamination or suspension of 
deportation. 

I. 

Appellant Was a Nonresident in 1942 and as Such Was Not 
Subject to the Selective Training and Service Act and 
Did Not Incur the Bar of Citizenship Ineligibility by 
Claiming Draft Exemption 

Appellant came to the United States lawfully as a student 
on September 9, 1939, and, as Exhibit 12 in his Immigration 
File reveals and as appellee admits in paragraph 4 of his 
third defense (J.A. 36), appellant remained in a lawful stu- 
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dent status until July 21,1945. He claimed draft exemption 
as a neutral alien on December 31, 1942, when he was still 
in such status. Whether this exemption claim was filed un¬ 
der mistake will be discussed in Point II, infra. 

On June 13, 1944, appellant applied to his draft board 
for a certificate of nonresidence and this application was 
denied on its merits on August 11, 1944. (Exhibit 11 and 13 
in appellant’s Immigration File). Although the Selective 
Service System considered that appellant had filed his ap¬ 
plication in a timely manner, both the Board of Immigra¬ 
tion Appeals and the Court below, applying the dicta of 
Machado v. McGrath , S9 U.S. App. D.C. 70, 193 F. 2d 706 
(1951), cert, denied 342 U.S. 948 held that by reason of the 
appellant’s failure to claim non-residence on or before May 
16,1942, his status as a resident was taken as confessed. 

We submit that the Machado case is inapplicable because 
the Selective Service System considered the application 
of the appellant as though it were timely filed. Moreover 
we shall show: 

1. That under the Selective Service Svstem’s regu- 
lations, the Director could consider an application 
for certificate of nonresidence no matter when it was 
filed. 

2. That the Selective Training and Service Act of 
1940 only applied to residents and regulations could 
not bring nonresidents within its purview. 

3. That regulations cannot create a conclusive pre¬ 
sumption of residence. 

4. That neither the Selective Service System nor its 
regulations provided any standard for determining 
residence and the appellant was in fact a nonresident 
at the time he claimed draft exemption. 

On the record herein, the issue to be determined in limine 
is whether appellant, a lawful temporary visitor (a student), 
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recognized as such by the State Department and the De¬ 
partment of Justice, was a person residing in the United 
States for Selective Service purposes. If the appellant was 
not residing here on December 31, 1942, whenjhe claimed 
draft exemption, then he was not subject to the statute 
or the regulations. 

In McGrath v. Kristensen , 340 U.S. 162 (1950) the Su¬ 
preme Court said: 

If Kristensen was not “residing” at the time of his 
application for relief, he could not have had “such 
liability” for service. ... As there was no liability 
for service, his act in applying for relief from a non¬ 
existent dutv could not create the bar against natural- 
ization. By the terms of the statute, that bar only 
comes into existence when an alien resident liable 

for service asks to be relieved. 

* # # # ♦ 

The phrase of §3(a) “every other male person re¬ 
siding in the United States,” when used as it is, in 
juxtaposition with “every male citizen,” falls short of 
saying that every person in the United States is sub¬ 
ject to military service. 

♦ ♦ # * * 

When we consider that §3(a) was obviously in¬ 
tended to require military service from all who sought 
the advantages of our life and the protection of our 
flag, we cannot conclude, without regulations so de¬ 
fining residence, that a sojourn within our borders 
made necessary by the conditions of the times was 
residence within the meaning of the statute. 

Justice Jackson in a separate concurring opinion de¬ 
clared : 
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The United States consistently has asserted the 
right of its citizen to be free from seizure for military 
duty by reason of temporary and lawful presence in 
foreign lands. Immunities we have asserted for 
our own citizens we should not deny to those of other 
friendly nations. Nor should we construe our legisla¬ 
tion to penalize or prejudice such aliens for asserting 
a right we have consistently asserted as a matter of 
national policy in dealing with other nations. Of 
course, if an alien is not a mere sojourner but acquires 
residence here in any permanent sense, he submits 
himself to our laws and assumes the obligations of a 
resident toward this country. 

The language of the Selective Service Act can be 
interpreted consistently with this history of our in¬ 
ternational contentions. I think the decision of the 

Court todav does so. 

* 

1. Unlike, Machado, appellant filed an application for a 
certificate of nonresidence in 1944 which was denied. The 
Board of Immigration Appeals and the Court below treated 
this application as a nullity and considered appellant’s 
residence as confessed (J.A. 58, 63) even though the Selec¬ 
tive Service System did not. 

Benzian v. Godwin, 168 F. 2d 952 (C.A. 2, 1948), cert, 
denied 335 U.S. S86 is particularly in point. Benzian 
claimed draft exemption as a neutral alien in 1943. In 
1946 he applied for a certificate of nonresidence and this 
application was denied in 1947. The Court of Appeals 
noted at page 956: 

The determination cannot have been made on the 
basis of his failure to file Form 302 [application for 
certificate of nonresidence] within the prescribed 
time limit, for when the determination was made, the 
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three month requirement had been removed. We think 
it not material that the determination was made after 
appellant had filed Form 301, for appellant’s status 
as a resident or nonresident was unaffected by the 
filing of that form. 

Similarly in the instant case, since the Director of the 
Selective Service System determined that the appellant was 
a male resident of the United States in 1944 without refer¬ 
ence to the fact that the application had not been filed 
within the three month period, the determination cannot 
have been made on the basis of the appellant’s failure to 
file the form within the prescribed time limit. We shall 
show below that it was the practice under the regulations 
to accept such applications for the Director’s consideration 
without restriction as to time. 

(a) In the publication entitled Selective Service in War¬ 
time, which is the second report of the Director of Selective 
Service (GPO 1943), it is stated at page 248 as follows: 

Every consideration has been accorded to foreign 
governments regarding their full-time students who 
entered the United States in good faith for the sole 
purpose of securing an education. No effort has been 
spared to analyze the case of any person who claims 
to occupy this status if he is supported by his country 
in such claim. This has been done to maintain hemi¬ 
spheric solidarity as well as international good will. 
Even though, hy strict interpretation of the regula¬ 
tions students have failed to file the proper papers 
showing that they were not “residing in the United 
States,” case examination has been made of countless 
files to furnish assurance of cooperation with foreign 
governments. (Italics supplied) 
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(b) The comments of the Selective Service System in 
Problems of Selective Service (1952) Text page 107 state: 

In all cases where an application was not filed within 
the 90 days, the director of Selective Service deter¬ 
mined whether or not the alien was residing in the 
United States. 

The regulations, 32 C.F.R. 611.29(b) in force after Sep¬ 
tember 14, 19$fe (Problems of Selective Service, 1952, Ap¬ 
pendices A-C p. 40) state: 

Notwithstanding any other provisions of these 
regulations, whenever the Director of Selective Service 
is satisfied that a non-declarant alien is not “a male 
person residing in the United States” within the 
meaning of section 2 or section 3 of the Selective 
Service and Training Act of 1940, as amended, he may 
issue or authorize the issuance of an Alien’s Certifi¬ 
cate of Nonresidence, (Form 303) to such non¬ 
declarant alien. 

Thus it appears that there was no time limitation upon 
the consideration of an application for certificate of non¬ 
residence by the Director of the Selective Service System. 
In the Immigration file herein, it is acknowledged in the 
opinion of the Assistant Commissioner dated April 16, 
1952 that the application for the certificate of nonresidence 
herein was considered by the Director of the Selective 
Service System. 

(c) Finally, and most important, is the fact that the 
Selective Service System did not believe that there was 
any jurisdictional defect or any untimely filing of the ap¬ 
plication for the certificate of nonresidence. This issue 
was erroneously raised for the first time by the Board of 
Immigration Appeals in its decision of February 10, 1953. 
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2. It should also be remembered that the regulations 
were framed in 1942, on the basis of the decision of the 
Department of Justice, 39 Op. Atty. Gen. 504, which 
erroneously assumed that all aliens physically present in 
the United States were subject to the Selective Training 
and Service Act of 1940. The regulations therefore at¬ 
tempted to expand the meaning of the term “ residing” 
beyond its statutory meaning and were accordingly in¬ 
valid. 

The regulations herein were irrevelant because appellant 
by statutory definition was outside their reach. The regu¬ 
lations were promulgated pursuant to 50 App. U.S.C. 305a 
which authorized the President to specify the categories 
of persons residing in the United States, who would be 
exempt from military service. This provision, as was 50 
App. U.S.C. 303a, was limited by its terms to persons re¬ 
siding in the United States, which necessarily excluded 
appellant. Hence there was no statutory authority for 
regulations which required any affirmative action on the 
part of appellant. He was not required to submit to regu¬ 
lations which exceeded the statutory authority of the 
Selective Service System. Skinner <£ Eddy Corp. v. United 
States, 249 U.S. 557, 562 (1918); U. S. ex rel. De Lucia v. 
O’Donovan, 178 F. 2d 876 (C.A. 7, 1950). 

3. Reliance upon the regulations to accomplish a con¬ 
clusive presumption of residence, as the Court below and 
the Board have done, would be a violation of the due process 
clause of the Fifth Amendment to the Constitution. 

In Manley v. Georgia, 279 U.S. 1 (1928) the Supreme 
Court held: 

A statute creating a presumption that is arbitrary 
or that operates to deny a fair opportunity to repel it 
violates the due process clause of the 14th Amendment. 
Bailey v. Alabama, 219 U.S. 219, 233 * * Mere leg- 
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islative fiat may not take the place of fact in the deter¬ 
mination of issues involving life, liberty, or property. 

See also Mobile, Jackson & Kansas City Railroad Co. v. 
Turnipseed, 219 U.S. 35 (1910). A legislative presumption 
“must not under guise of regulating the presentation of evi¬ 
dence, operate to preclude the party from the right to pre¬ 
sent his defense to the main fact thus presumed.” 

Schlesinger v. Wisconsin, 270 U.S. 230, 239, 240 (1925) 
states: 

The presumption is declared to be conclusive and 
cannot be overcome by evidence. It is no mere prima 
facie presumption of fact. . . . The presumption and 
consequent taxation are defended upon the theory that, 
exercising judgment and discretion, the legislature 
found them necessary in order to prevent evasion of 
inheritance taxes. . . . Rights guaranteed by the Fed¬ 
eral Constitution are not to be so lightly treated; they 
are superior to this supposed necessity. The state is 
forbiddden to deny due process of law or the equal 
protection of the laws for any purpose whatsoever. 

Reiner v. Donnan, 285 U.S. 312, 329 (1931) declares: 

. . .it (a conclusive statutory presumption) consti¬ 
tutes an attempt, by legislative fiat to enact into ex¬ 
istence a fact, which here does not, and cannot be made 
to exist in actuality. . . . This court has held more 
than once that a statute creating a presumption which 
operates to deny a fair opportunity to rebut it violates 
the due process clause. . . . 

Adler v. Board of Education, 342 U.S. 485, 496 (1952) 
concludes: 

Where . . . the relation between the fact found and 
the presumption is clear and direct and is not conclu¬ 
sive, the requirements of due process are satisfied. 
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Appellee, therefore, cannot rely upon the regulations of 
the Selective Service System as an administrative “fiat” to 
establish conclusively as a matter of law that the appellant 
was a resident of the United States in 1942. Instead, the 
requirements of due process assure the appellant the right 
to present all relevant facts in his deportation hearing, upon 
which to determine the issue of residence. 

Nor does the “interest of the sound administration of 
selective service” ( Machado v. McGrath, supra) permit the 
appellee to effect a conclusive regulatory presumption of 
residence any more than the necessity of preventing evasion 
of inheritance taxes permits a legislature to enact a conclu¬ 
sive presumption in the field of taxation. Schlesinger v. 
Wisconsin, supra . 

The appellant is therefore entitled, in view of the forego¬ 
ing cases and in view of Kristensen v. McGrath (179 F. 2d 
796), to present his evidence to prove that he was not 
a resident of the United States in 1942, and therefore not 
liable to military training or service under the Selective 
Training and Service Act. 

4. The Selective Service System had no standard for de¬ 
termining residence or nonresidence of an alien under its 
regulations in 1942. Thus in Problems of Selective Service, 
1952, Text, pp. 106, 107, 125, 128-129, the Selective Service 
System states: 

A rule of thumb for the headquarters was that nonde¬ 
clarant aliens were “residing in the United States” 
when their actions indicated an intention to secure the 
same benefits from residence as citizens would. 

• • • * • 


In a way, however, the determination of residence by 
the Director was somewhat “fictional” since on Octo¬ 
ber 11, 1940, the Attorney General had rendered an 
opinion (39 Op. Atty. Gen. 504) * * * It is true that this 
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Attorney General later in the role of an Associate Jus¬ 
tice of the United States Supreme Court designated 
the opinion as incorrect ( McGrath v. Kristensen, 340 
U.S. 162, 71 S. Ct. 224). In the meantime, however, 
it had created difficulties for Selective Service. 


Resort to the courts was sometimes necessary for a 
determination of residence, due to the lack of statutory 
or administrative standards relating to its definition. 
(Italics supplied). 

* • * * • 

Ultimate authority for the determination of residence 
needs to repose in the Director, however, even though 
this might entail the exercise of rather arbitrary action 
in some cases. Section 611.29 of the 1940-47 regulations 
conferred such authority on the Director. 

In Ex Parte Ghosh, 58 F. Supp. 851 (S.D. Calif. 1944), 
appeal dismissed, 148 F. 2d 822, the Court held that an alien 
who entered the United States in 1940 on a student’s visa 
was not a resident four years later and therefore was not 
subject to military training. It was there said: 

I do think the action of the local board was arbitrary 
and capricious when it reversed its three previous de¬ 
terminations that he was not a resident of the United 
States. I do not think there was any evidence to sup¬ 
port it. 

I do not think the rules and regulations provide any 
norm or standard by which the local board can deter¬ 
mine whether or not a person is in one of the “other 
categories” mentioned in Section 5 of the Act, 50 
U.S.C.A. Appendix § 305; nor do they provide a norm 
or standard by which if certain facts are present it can 
determine whether or not a person is or is not “resid- 
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ing in the United States” as the term is used in Sections 
2 and 3 of the Act, 50 U.S.C. Appendix §§ 302, 303. 

In connection with this matter the determination by 
the Bureau of Naturalization and Immigration that 
this man retained his student status and is thus not a 
resident must be given weight. He is not, under the 
Immigration and Naturalization Laws, entitled to citi¬ 
zenship, or to be a permanent resident of the United 
States, or a resident at all. At the most, he can only 
be a visitor, and that only so long as he remains a 
student. 

# # • # • 

And after all, it is one government, and I do not 
think it is within the contemplation of our system that 
a man should be fish before one department and fowl 
before another. If he can be a student-visitor—and 
not a resident—so far as the government of the United 
States is concerned when it is interpreted by the De¬ 
partment of Immigration and Naturalization, and be 
a resident so as to subject him to military service on 
behalf of the United States insofar as some other gov¬ 
ernment department is concerned, it would require I 
think what John Marshall called refined and meta¬ 
physical reasoning. 

• # • * # 

I believe that the power existed under Section 5 of 
the Act for the President to establish ‘‘categories of 
people” who would be non-residents. But the Presi¬ 
dent delegated his power to the Director of Selective 
Service in that connection. The Director of Selective 
Service did not either in his own name or in the name 
of the President specify or establish any categories 
other than those that, in the Act are designated with 
particularity. 
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I think he has simply, under the regulations as they 
now stand, reserved to himself the power personally to 
determine—by what rules, no one would know—this 
petitioner or any other person who sought a certificate 
of exemption [as a non-resident]—whether he was or 
was not entitled to it. 

That, in my judgment, is what is described in the de¬ 
cisions as arbitrary and capricious, and I would say 
lack of due process and a lack of rule of reason. 

The foregoing view, that the regulations described the 
status of some persons as not residing here, leaving others 
to ascertain their status bv executive determination, was 
approved by this Court in the Kristensen v. McGrath, 179 
F. 2d 796, 805, Note 13 (C.A. D.C. 1949). 

5. The Selective Service Regulations under the 1940 Act 
were founded upon the opinion of the Attorney General 
in 39 Op. Atty. Gen. 504 which erroneously held that all 
aliens physically present in the United States are subject 
to military training. The regulations as originally promul¬ 
gated, effective February 7, 1942, 7 Fed. Reg. 855, pro¬ 
vided that an alien who did not file a citizenship declara¬ 
tion and remained here less than three months was a non¬ 
resident. The alien who remained more than three months 
was required to file an application to determine his non¬ 
residence within three months of his entry if he was of 
military age. On June 27, 1945, the regulations were 
amended to permit an application for determination of 
residence to be filed after three months 32 C.F.R. 611.21; 
Benzian v. Godwin, 168 F. 2d 952 (C.A. 2, 1948), cert, de¬ 
nied 335 U. S. 886. As noted in the Ghosh case, the regula¬ 
tions provided no standards for determining under what 
circumstances an alien here longer than three months was 
to be considered either a resident or nonresident. Under 
the Selective Training and Service Act of 1948 (62 Stat. 
604, 50 Appendix U.S.C. 454) which contains the same lan- 
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guage as the 1940 Act, the regulations provide for the 
registration of aliens within six months of entry and they 
are automatically deferred where they are legal temporary 
visitors for one year and have not declared their intention 
to be citizens. (E.O. 9992, 32 C.F.R. 622.18). 

Appellant should not be in a worse position than Kris- 
tensen, because unlike the latter, he did not seek work dur¬ 
ing his temporary stay and become subject to deporta¬ 
tion. His position should be stronger. He abided by the 
terms of his temporary admission through July 1945. For 
immigration purposes he was a nonresident. For natural¬ 
ization purposes, he was not a resident. In re Wieg, 30 
F. 2d 418 (S. D. Texas, 1929). For income tax purposes he 
was a nonresident. In the absence of a clear Congressional 
intent to the contrary, and there was none (Senate Report 
915 , House Report 1554 , 77th Congress, 1st Sess., 87 Cong. 
Rec. 9905, 10055), it must be assumed that the Selective 
Training and Service Act of 1940 used the term “residing” 
in its normal legal and lay sense. Thus, appellant, a legal 
temporary visitor, was not an alien resident subject to mili¬ 
tary service under the statute in 1942. 

Where . . . the provisions of the act are unambig¬ 
uous, and its directions are specific, there is no power 
to amend it by regulations. Koshland v. Helvering, 
298 U. S. 441, 447 (1935). 

The question ... is simply one of statutory con¬ 
struction. . . . The difficulty with the regulations as an 
exposition was that they themselves required explica¬ 
tion; that they left many questions open with respect 
both to the application to particular enterprises and 
to their validity as applied. Morrissey v. Commis¬ 
sioner, 296 U. S. 344, 356 (1935). 

The power of an administrative officer or board to 
administer a federal statute and to prescribe rules and 
regulations to that end is not the power to make law— 
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for no such power can be delegated by Congress—but 
the power to adopt regulations to carry into effect the 
will of Congress as expressed by the Statute. A regula¬ 
tion which does not do this, but operates to create a 
rule out of harmony with the statute, is a mere nullity. 
Manhattan G. E. Co. v. Commissioner, 297 U. S. 129 
(1935). 

The Regulations of Selective Service under the 1940 
Act come within the condemnation of the foregoing quota¬ 
tions of the Supreme Court. The regulations could not 
alter the meaning of the word “residing” under the stat¬ 
ute and the administrative ruling that appellant was a resi¬ 
dent is not legallv sustainable. In anv event, no regulation 
provided any standard for determining the residence or 
nonresidence of a person in appellant’s position. Ex parte 
Ghosh, supra. Unlike Kristensen, where there might be 
some doubt inasmuch as Kristensen was no longer a law¬ 
ful temporary visitor when he claimed exemption, here 
the appellant was clearly a legal temporary visitor—a non¬ 
resident. Hence, regulations could neither clarifv nor alter 
his status. 

Vfe therefore submit that this case is unlike the Machado 
case because appellant did file an application for a cer¬ 
tificate of nonresidence which was accepted as filed in time. 
Under the principles of McGrath v. Kristensen, supra, and 
Ex parte Ghosh, supra, appellant was a nonresident when 
he claimed draft exemption in 1942. Accordingly, he is 
not ineligible for American citizenship. 

n 

Appellant Claimed Draft Exemption Under Mistake and, 

Therefore, Did Not Incur the Bar of Ineligibility for 

American Citizenship 

Appellant claimed draft exemption as a neutral alien 
on December 31, 1942 (J.A. 39). Exhibit 4 in the Im- 
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migration File is a letter from the chairman of the local 
draft board addressed to the State Director, pointing out 
that the appellant claimed draft exemption at the request 
of the then Chief Clerk of the draft board. The Chairman 
of the Draft Board states in this letter (J.A. 70): 

In reviewing this file at the registrant’s request, we 
note that DSS Form 301 (request for exemption as a 
neutral) was filed by Mr. Giz on December 31, 1942, at 
the request of the then chief clerk, Mrs. Dora Roberts. 
It is our best judgment that he should not have been 
permitted to do this inasmuch as he was not vulnerable 
at that time for a 1-A classifiation or induction by 
this board. He is desirous of enlisting and serving in 
the armed forces of the United States but cannot do 
so because of his citizenship. * * * 

This board therefore recommends that the registrant 
be permitted to withdraw the DSS Form 301 from his 
file. 

pellant testified without contradiction as follows (J.A. 64, 

66 ): 

Q. When you signed this Form DSS 301, did you 
sign it for the purpose of avoiding military service 
or for some other reason? 

A. Not for avoiding military service. The purpose 
in my mind was at that time my studies were so heavy 
I could not take time to go from San Francisco to 
Berkeley to arrange procedure and, so I thought 
signing this form would not keep me absent from my 
studies. 

• • ♦ • # 

A. I did not ask for the application. The applica¬ 
tion was presented to me. 

• • • * * 



Q. Did you understand at that time that the execu¬ 
tion of that form debarred you forever from becoming 
a citizen of the United States? 

A. No. 

It is quite clear from the testimony and documentary 
proof herein that the appellant claimed draft exemption 
at the sujrsrestion of the draft board clerk and as a result 
of a mistake induced by her actions. As the District Court 
decided this issue upon the documentary evidence and 
recorded testimony of appellant, this Court is as qualified 
as the District Court to determine this issue of fact. Orvis 
v. Higgins , ISO F. 2d 537 (C. A. 2, 1950); Fritz v. Jarecki, 
189 F. 2d 445 (C. A. 7, 1951); Equitable Life Assurance Co. 
v. Irelan, 123 F. 2d 462 (C. A. 9, 1941); Boicles v. Beatrice 
Crearnerij Co.. 146 F. 2d 774 (C. A. 10,1944). 

In Moser v. United States, 341 U. S. 41 (1951) and Ma¬ 
chado v. MaGrath, supra, both the Supreme Court and this 
Court ruled that a draft exemption claim filed under mistake 
does not result in a permanent bar to American citizenship. 

It is true that normally mistake of law will not permit 
the avoidance of an obligation. But where as here, the mis¬ 
take of law was induced by one to whom the mistaken party 
would normally look to for guidance as to the law, the courts 
will grant relief. 

Thus, in Staten Island Hygenia Ice and Cold Storage Co. 
v. United States, S5 F. 2d 6S (C.A. 2, 1936) it was held that 
a cause of action for rescission of a tax compromise was 
stated where it was alleged that a mistake of law was in¬ 
duced by a United States tax collector. The court said at 
page 71: 

Between private parties it seems to be well estab¬ 
lished that equitable relief may be had where a mis¬ 
take as to the plaintiff’s legal rights is induced by mis¬ 
representations, even though innocently made, if it is 
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reasonable for the plaintiff to rely upon the presum¬ 
ably greater knowledge of the defendant. ... It 
should make no difference that the United States is the 
party against whom rescission is sought. 

The plaintiff in Podea v. Acheson, 179 F. 2d 306 (C.A. 2, 

1950) remained in Roumania, and his situation “primarily 
caused by the erroneous advice of the State Department” 
was held not to constitute voluntary expatriation. Where 
an individual has been misled or wronged by the govern¬ 
ment officials, the courts have been free to hold that i( the 
government should always be a gentleman” and not take 
advantage of its error. Strockstrom v. Commissioner, 190 
F. 2d 283 (C.A. D.C., 1951); Staten Island Hygenia Ice and 
Cold Storage Co. v. United States, 85 F. 2d 68 (C.A. 2,1936) 
Uyeno v. Acheson, 96 F. Supp. 510 (W. D. Wash., 1951); 
DiGirolamo v. Acheson, 101 F. Supp. 380-382 (Dist. of Col., 

1951) . Moser v. United States, 341 U.S. 41 (1951); Hong v. 
Acheson, 110 F. Supp. 60, (N.D. Calif. 1953); Gay v. Brow¬ 
nell, 120 F. Supp. 319 ( D . C. Puerto Rico, 1954); Rueffi v. 
Brownell, 116 F. Supp. 298 (D.C. N.J. 1953). 

In Strockstrom v. Commissioner, 190 F. 2d 283 (C.A. D. C. 
1951) this Court ruled: 

It has been well said that the government should al¬ 
ways be a gentleman. Taxpayers expect, and are en¬ 
titled to ordinary fair play from tax officials. We re¬ 
gard as unconscionable the Commissioner’s claim of 
authority to assess a tax in 1948 because of Strock¬ 
strom’s failure to file a return for 1938, when the Com¬ 
missioner himself was responsible for that failure. 

In Moser v. United States, 341 U.S. 41 (1951) the court 
found that the petitioner was understandably lulled into a 
misconception of the legal consequences of applying for 
draft exemption by the Government. It stated at page 47: 
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Petitioner did not knowingly and intentionally waive 
his rights of citizenship. In fact because of the mis¬ 
leading circumstances of this case, he never had an 
opportunity to make an intelligent election between the 
diametrically opposed courses required as a matter of 
strict law. Considering all the circumstances of the 
case, we think that to bar petitioner, nothing less than 
an intelligent waiver is required by elementary fair¬ 
ness. 

In Petition of Kutay, 121 F. Supp. 537 (S.D. Calif., 1954) 
naturalization was granted to an alien who claimed draft 
exemption. The Court recognized that a free choice was 
not made where an alien was advised to claim draft exemp¬ 
tion by his consul. The Court said (at page 542): 

Thus, it is apparent that petitioner did not have the 
opportunity to make an intelligent election. He was an 
alien under allegiance to a foreign neutral government. 
... He was under obligation to obey that sovereign. 
International law might well require our Government 
to respect petitioner’s loyalties to his sovereign. 

. . . The “intelligent waiver” required “by elementary 
fairness” was not present. . . . 

Petitioner was in a position somewhat like that of 
guardian and ward, his position being analogous to 
that of ward, the Government of Turkev to that of 
guardian. Wards do not have a freedom of choice ex¬ 
cept as the guardian allows it. The Moser case . . . 
savs that an “intelligent” election is necessarv. Intel- 
ligence implies something more than knowledge. It re¬ 
quires some element of personal freedom of appraisal 
of the situation . . . the guardian like power, strictly 
exercised by Turkey in this case, prevented petitioner 
from exercising the freedom of choice inherent in the 
Supreme Court’s requirement that the waiver be intel¬ 
ligently exercised. 
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The testimony and documentary evidence herein make it 
•» * 

clear that appellant claimed draft exemption: 

(a) At the suggestion of and through the error of the 
chief clerk of his draft board to whom he properly 
looked for advice. 

(b) At a time when his induction into the armed 
forces was not imminent. 

(c) Without any request on his part for Form DSS 
301. 

(d) Without realization that he would be permanently 
barred from citizenship. 

Where, as here, it is clear from documentary evidence 
that the appellant claimed draft exemption at the sugges¬ 
tion and by reason of the error of the draft board clerk, 
it is neither fair nor just to bar him from American citizen¬ 
ship, and in accordance with the cases noted above, it 
should be ruled that the appellant is eligible for American 
citizenship. 

Ill 

Appellant’s Withdrawal of His Draft Exemption Claim 
Relieves Him of the Permanent Bar to American Citizen¬ 
ship 

On February 25, 1945, Turkey became a co-belligerent. 
Thereafter appellant sought to enter our armed forces. On 
July 26, 1946, he was directed to report for a pre-induc¬ 
tion physical examination (Exhibits 5 and 8 in Immigration 
File), and was declared physically fit (Exhibit 9 in Im¬ 
migration File). However, his efforts to enlist were un¬ 
successful and he was rejected because of alienage. (Par. 
15 of Complaint admitted by Answer). 

Recently in the case of United States v. Bazan (now pend¬ 
ing before this Court, No. 12,431). Judge McGuire ruled 
that an alien should have locus poenitentiae with regard 
to the withdrawal of a draft exemption claim. Here the 
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appellant sought to withdraw his claim of draft exemption, 
and in fact, the local draft board recommended that he he 
permitted to withdraw this draft exemption claim. 

In re Siem, 2S4 Fed. S68 (D Mont. 1922) affirmed United 
States v. Siem , 299 Fed. 582 (C.A. 9,1924), involved a World 
War I case. Here a Norwegian claimed exemption because 
of (1) alienage; (2) dependents; and (3) physical condi¬ 
tion. He was classified 1-A, called for induction and re¬ 
jected as physically unfit. In holding that his claim for 
exemption was not a bar to naturalization, the court said: 

The Government denied petitioner’s claim of exemp¬ 
tion, called him, in good faith he responded, and then 
it rejected him, because physically unfit. In these cir¬ 
cumstances, to allow it to go back to that examination 
and resort to the denied claim to bar his admission 
would be to sanction bad faith, and is not tolerable. 

See also: In re Bevelacqua, 295 Fed. 862 (D.C. Mass., 
1924) where Judge Lowell recognized that “some locus 
poenitentiae should be allowed” aliens who claimed ex¬ 
emption from the draft. 

In Petition of Ajlouny, 77 F. Supp. 327 (E.D. Mich. 1948), 
a native of Palestine claimed exemption as a neutral alien 
because he had a family in Europe to support and army 
allotments were not then being sent abroad. On February 
9, 1943, he asked permission to cancel this exemption 
claim. He submitted to induction and was found physically 
unfit. The court said: 

... It should be pointed out that Title 8 U.S.C.A. 
724, provides that a person who has served or is serv¬ 
ing honorably in the Armed Forces of the United 
States, and meets the requirements of legal residence 
and good moral character, may be admitted to citizen¬ 
ship without waiting the usual statutory residence pe- 
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riod applicable generally. Can it be said that the pe¬ 
titioner's application for relief from service would 
have barred him from obtaining this benefit, after hav¬ 
ing renounced his exemption, had he been accepted and 
had he served honorably in the Armed Forces? Com¬ 
pare Petition of Kohl, 2 Cir. 146 F. 2d 347. “Respect 
for law does not thrive on captious interpretations.” 
Delgadillo v. Carmichael, 332 U. S. 388, 68 S. Ct. 10, 12. 

Petition of Ajlouny, supra, is particularly pertinent here. 
If the appellant had been accepted for military service, 
there is no question but that he would have been eligible 
for citizenship. The fact that he was not accepted for serv¬ 
ice—a factor entirelv bevond his control—should not alter 

w * 

the situation. The appellant was not permitted and did 
not desire to stand on his exemption throughout hostilities. 
By submitting himself to induction he no longer secured the 
exemption of the Selective Service Act. Therefore, the 
disabilities incurred by his original filing of a draft ex¬ 
emption claim were removed. He is therefore eligible to 
citizenship. 

Indeed, such was the conclusion of the Selective Service 
System on November 22, 1946, when they advised the Im¬ 
migration Service in a letter contained in the Immigration 
file of Matter of Josefsson, File No. 4558054: 

Where the benefits derived by a neutral alien by the 
proper filing of D.S.S. Form 301 no longer exist (ex¬ 
emption from training and service), it is our inclina¬ 
tion that the penalties incurred by such action (debar¬ 
ment from obtaining United States citizenship) should 
likewise be removed. This opinion contemplates the 
situation where a neutral alien, who has filed a D.S.S. 
Form 301, is later declared a cobelligerent alien, and 
thus subjected to training and service under the Selec¬ 
tive Training and Service Act. 
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Conclusion 

It is submitted that in view of all the circumstances of 
the case the judgment below should be reversed. The ap¬ 
pellant was in fact a nonresident and as such was not sub¬ 
ject to the Selective Training and Service Act of 1940. Ac¬ 
cordingly, he did not incur the bar of American citizenship. 
It is also submitted that by reason of mistake and the with¬ 
drawal of his claim to draft exemption, the appellant did 
not permanently incur the bar of ineligibility for American 
citizenship. Under the circumstances the ruling of the 
District Court and the Board of Immigration Appeals that 
he was ineligible for American citizenship were erroneous. 
The case should, therefore, be remanded to the Board of 
Immigration Appeals for further proceedings with direc¬ 
tions to consider the appellant’s case on the basis that he 
is eligible for American citizenship. 

Respectfully submitted, 

Jack Wasserman, 

Attorney for Appellant, 

Warner Bldg., 
Washington 4 , D. C. 

David Carliner, 

Of Counsel. 
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APPENDIX 

Complaint 

(Filed March 11, 1953) 

The plaintiff, complaining of the defendant, alleges: 

1. That this is an action for a declaratory judgment under 
the Declaratory Judgment Act, 28 U.S.C. 2201 and for 
review under the Administrative Procedure Act, 5 U.S.C. 
1009. 

2. That the defendant is the Attorney General of the 
United States and is charged with the statutory duty to 
determine whether aliens are subject to deportation and 
admissible for permanent residence to the United States. 

3. That the plaintiff is a native and citizen of Turkey 
who originally arrived in the United States as a student 
on September 9, 1939. 

4. That the plaintiff was permitted to and did remain 
in the United States as a lawful student and visitor from 
September 9, 1939 until July 21, 1945. 

5. That on December 31, 1942, when the plaintiff was 
recognized as a lawfully admitted student and as a non¬ 
resident of the United States by the Immigration and 
Naturalization Service, he claimed exemption from military 
training and service as a neutral alien under 50 Appendix 
U.S.C. 303a bv executing D.S.S. Form 301. 

6. That at the time the plaintiff executed the aforesaid 
draft exemption application, he was under the mistaken 
belief, induced by government officials, that he was residing 
in the United States for the purposes of military training 
and service, and that he was required to serve in our armed 
forces or claim draft exemption as a neutral alien. 

7. That the mistaken interpretation, by the Attorney 
General, of the Selective Training and Service Act of 1940, 
50 Appendix U.S.C. 303a, is set forth in 39 Op. Atty. Gen. 
504. 

8. That in 1942, it was the view of the Attorney General 
and the Selective Service System, that any alien physically 
present in the United States was subject to military train¬ 
ing and service. 
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9. That in conformity with the foregoing opinion of the 
Attorney General, the plaintiff was advised by Selective 
Service Officials, that he was required to serve in our armed 
forces or claim exemption as a neutral alien. 

10. That on the contrary, plaintiff was not required to 
serve in our armed forces on December 31, 1942, in view 
of the fact that as a nonresident he was not subject to 
military training or service under 50 Appendix U.S.C. 
303a. 

11. That on March 11, 1947, the Chairman of plaintiff’s 
Selective Service Board advised the Director of Selective 
Service at Sacramento in writing that plaintiff filed his 
claim for draft exemption as a neutral at the request of the 
former chief clerk of the draft board and that he should not 
have been permitted to file such claim. 

12. That had the plaintiff not been misled and entrapped 
by government officials, he would not have claimed ex¬ 
emption from military training and service on December 
31, 1942 as a neutral alien. 

13. That on February 23, 1945, Turkey abandoned its 
neutrality and became a co-belligerent. That thereafter, 
the plaintiff was no longer considered a neutral alien and his 
draft exemption claim was considered of no further force 
and effect by officials of the Selective Service System. 

14. That thereafter, on or about June 26, 1946, plaintiff 
was classified I-A. 

15. That thereafter he was ordered to take a physical 
examination and he tried to enlist in the United States 
Army but was not accepted because of his alienage. 

16. That on March 31, 1947, 50 Appendix U.S.C. 303a 
ceased to be operative and since the aforesaid date> has not 
been in force or effect. 

17. That thereafter, on or about September 18, 1947, the 
defendant, acting through his agents, issued a warrant of 
arrest against plaintiff in deportation proceedings on the 
ground that he remained in the United States longer than 
permitted by law. 

18. That thereafter deportation hearings were held under 
the aforesaid warrant of arrest. 

19. That thereafter on February 10, 1953, the Board of 
Immigration Appeals, acting for the Attorney General, 


35 


directed that the plaintiff leave the United States, or be 
deported therefrom. 

20. That the defendant refused to grant plaintiff any 
further discretionary relief in the form of suspension of 
deportation or preexamination on the ground that he %vas 
ineligible to citizenship and barred by reason of the pro¬ 
visions of Section 3(a) of the Selective Service and Train¬ 
ing Act of 1940. 

21. That defendant maintains a confidential file with 
reference to plaintiff. 

22. That the aforesaid confidential file was not made 
available to plaintiff. 

23. That in the deliberations' with regard to the case, the 
confidential file and matters outside the record of hearing 
were considered by defendant. 

24. That at the time the aforesaid order requiring that 
the plaintiff depart from the United States was entered, 
the Selective Service and Training Act of 1940, including 
Section 3(a) thereof, had ceased to be operative and was 
no longer in force and effect. 

25. That the plaintiff is not barred from citizenship, is 
admissible for permanent residence to the United States, 
and is eligible for suspension of deportation and pre¬ 
examination. 

26. That the aforesaid order requiring the plaintiff’s 
departure from the United States is null and void. 

Wherefore plaintiff prays for a judgment declaring: 

(a) That the order of departure entered herein was null 
and void because matters outside the record were con¬ 
sidered by defendant. 

(b) That he was not bound by the Form D.S.S. 301 be¬ 
cause the same was vitiated by mistake. 

(c) That he is not bound by the Form D.S.S. 301 be¬ 
cause he was not residing in the United States within the 
meaning of Section 3(a) of the Selective Service Train¬ 
ing Act of 1940. 

(d) That he was not barred from citizenship because 
Form D.S.S. 301 was later, during hostilities, disregarded 
by both plaintiff and his draft board. 

(e) That the plaintiff is no longer barred from citizen- 
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ship both by reason of the subsequent declaration of war 
by Turkey and by his own efforts in attempting to enlist in 
the United States Army. 

(f) That the plaintiff is no longer barred from citizen¬ 
ship by reason of the expiration of the Selective Train¬ 
ing and Service Act of 1940. 

(g) That the plaintiff is admissible to the United States 
for permanent residence and is eligible for preexamination 
and suspension of deportation. 

Jack Wasserman, 

Attorney for Plaint iff, 

Warner Building , 

Washington 4, D. C. 

Answer 

Filed October 27, 1953 
First Defense 

The complaint fails to state a cause of action upon which 
relief can be granted. 

Second Defense 

This Court is without jurisdiction to review an order of 
deportation in other than habeas corpus proceedings. 

Third Defense 

1. The defendant is not required to answer the allega¬ 
tions contained in paragraph 1 of the complaint. 

2. Admitted. 

3. Admitted. 

4. Admitted. 

5. It is admitted that on December 31, 1942 plaintiff 
claimed exemption from military training and service as a 
neutral alien under 50 U.S.O. Appendix, Section 303(a) by 
executing D.S.S. Form 301. It is admitted that on that date 
plaintiff was recognized as a lawfully admitted student. It 
is denied that plaintiff was recognized by the Immigration 
and Naturalization Service as a non-resident of the United 
States and any implication contained in paragraph 5 that 
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plaintiff was a non-resident of the United States is denied. 

6. Defendant is without information sufficient to form a 
belief as to what was the plaintiff’s belief on December 31, 
1942 with reference to his residence in the United States 
for purposes of military service in the armed forces of the 
United States and avers that it is immaterial. Any impli¬ 
cation contained in paragraph 6 to the effect that plaintiff 
was a non-resident in the United States for the purposes 
of military training and service is denied. 

7. It is admitted that the Attorney General’s interpreta¬ 
tion of the Selective Service Act of 1940 is set forth in 39 
Op. Atty. Gen. 504, but it is denied that his interpretation 
was erroneous. 

8. Defendant is without information sufficient to form a 
belief as to the views of the Attorney General in 1942 re¬ 
garding the liability for military service of aliens present 
in the United States and avers that they are immaterial. In 
fact, ten months prior to plaintiff’s execution of D.S.S. Form 
301, the question of an alien’s residence in the United States 
for purposes of military service had been settled by the 
promulgation of regulations (32 C.F.R. Sections 611.12 and 
611.13) on February 7, 1942 by the terms of which plaintiff 
was a resident. 

9. Denied. 

10. The allegation contained in paragraph 10 of the com¬ 
plaint is a conclusion of law which the defendant is not re¬ 
quired to answer. To the extent that it may be considered 
an allegation of fact, it is denied. 

11. Admitted. 

12. The defendant denies plaintiff was misled and en¬ 
trapped by government officials. Defendant is without in¬ 
formation to form a belief as to what the plaintiff would 
have done had it not been for the alleged misleading state¬ 
ments of the government officials. 

13. It is admitted that on February 23. 1945 Turkey 
abandoned its neutrality and became a co-belligerent. It is 
further admitted that thereafter plaintiff was no longer con¬ 
sidered a neutral alien and that his draft exemption claim 
was considered of no further force and effect but only inso¬ 
far as his liability for military service was concerned. 

14. through 22. Admitted. 
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23. Denied. 

24. The allegation contained in paragraph 24 of the com¬ 
plaint is admitted but the defendant avers that it is imma¬ 
terial to the issues presented in this action. 

25. and 26. Paragraphs 25 and 26 of the complaint con¬ 
tain conclusions of law which the defendant is not required 
to answer. To the extent, however, that they might be 
deemed allegations of fact, they are denied. 

Fourth Defense 

On February 7, 1942, the Director of Selective Service 
promulerated, pursuant to Section 5(a) of the Selective 
Service Act of 1940 (50 U.S.C. Appendix Sec. 305(a)), 
regulations defining the term “residing” as used in Sec¬ 
tion 3 of that Act. 32 C.F.P. Section 611.12 and 611.13 pro¬ 
vided that a person should be deemed to be residing in the 
United States within the meaning of Section 3 if he did not, 
within three months of the promulgation of the regulation 
or from the date of his entrv, file with the Director of Selec- 
five Service an application for determination of residence. 
Plaintiff failed to file such an application within the time 
specified within the regulation. 

TVHF.TfF.KOKE, having fully answered, defendant demands 
judgment together with the costs of this action. 

(S.) Leo A. Dover. 

United States Attorney. 

Pre-Trial Memorandum 
(Filed December 1, 1954) 

This is an action for declaratory judgment pursuant to 
28 U.S.C. 2201 and 5 U.S.C. 1009 to set aside an order of 
departure and deportation. 

The parties admit in their pleadings that the plaintiff 
is a native of Turkey who came to the United States as a 
student on November 9, 1939, and that he remained here 
as a lawful student and visitor from that date until July 
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21,1945. He claimed exemption from the draft as a neutral 
alien on December 21,1942. Turkey became a co-belligerent 
on February 25, 1945, and thereafter plaintiff submitted 
to a physical examination and tried to enlist in the United 
States Army unsuccessfully. He was rejected because of 
his alienage. The plaintiff has been denied permission to 
adjust his status to that of a permanent resident through 
discretionary relief in the form of suspension of deporta¬ 
tion or pre-examination upon the ground that he was in¬ 
eligible to citizenship. 

Plaintiff contends that he was a non-resident at the time 
he claimed draft exemption and that under the principles 
of Kristensen v. McGrath, 340 U. S. 162, his draft exemp¬ 
tion claim was of no effect. He further asserts that he was 
misled into filing his draft exemption claim and that he filed 
the claim at the request of the former chief clerk of his 
draft board. He asserts that under the principles of Moser 
against the United States, 341 U. S. 41, he was not in¬ 
eligible for citizenship or barred from suspension of de¬ 
portation or pre-examination. Plaintiff further asserts 
that his subsequent offer to enter the United States Army, 
the co-belligerency of Turkey, and the expiration of the 
Selective Training and Service Act of 1940 removed the 
bar of ineligibility for American citizenship. 

The defendant asserts that this court has no jurisdiction 
to review an order of deportation in other than habeas 
corpus proceedings. Defendant also claims that the plain¬ 
tiff was not a non-resident on December 31, 1942, for pur¬ 
poses of military service in the armed forces of the United 
States, that plaintiff was not misled by government officials 
into claiming draft exemption, and that the subsequent bel¬ 
ligerency of Turkey, the expiration of the Selective Train¬ 
ing and Service Act, and plaintiff’s offer to submit to in¬ 
duction did not remove the bar of ineligibility for suspen¬ 
sion of deportation or pre-examination and that the order 
of departure and deportation entered in this case in all 
respects complied with the applicable laws and regulations. 

Counsel for the parties agree that any official govern- 
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ment documents, either originals, photostats or carbons, 
may be introduced without formal proof, subject to objec¬ 
tions as to relevancy, competency, and materiality. 

Dated November —, 1954. 

Matthew F. McGuire, 
United States District Judge. 

(S.) Jack Wasserman, 

Attorney for Plaintiff. 

(S.) Robert L. Toomey, 

Assistant United States Attorney. 

Transcript of Proceedings 

Washington, D. C. 
Tuesday, May 3,1955 

Before Judge Matthew F. McGuire at 1:45 p. m. today. 
Appearances: 

For plaintiff: 

Mr. Jack Wasserman 
For defendant: 

Mr. Robert L. Toomey, 

Assistant United States Attorney. 


The Deputy Clerk. Giz versus Brownell, Civil Action 
No. 1084-53. 

Mr. Wasserman: Ready for plaintiff. 

Mr. Toomey: Ready, Your Honor. 

The Court: Mr. Wasserman, let me ask you this. I know 
that you are familiar with Brownell versus Rasmussen. 

Mr. Wasserman. Yes, sir. 

The Court. How about that in relation to this? 

Mr. Wasserman. I am going to have to refresh my re¬ 
collection. 

The Court: Let me tell you what I have. I have a slip 
copy. It says: 

“This is an action for a declaratory judgment, seek¬ 
ing review of an order of deportation. The Govern- 
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mcnt appeals from a judgment for the plaintiff, who is 
an alien not claiming American citizenship. 

“The District Court is without jurisdiction to re¬ 
view the order complained of other than in a habeas 
corpus proceeding. Heikkila v. Barber.” 

I think there was a case last week which came out of the 
Supreme Court involving Heikkila. 

Mr. Wasserman. Yes, sir. I think I can answer your 
question. 

The Court. Then it goes on: 

“This court’s order of February 6, 1951, granting 
a Government motion to remand the case to the Dis¬ 
trict Court for trial, was based on the theory that the 
decision in McGrath v. Kristensen ”— 

which I note you rely on here— 

“340 U. S. 162, would support jurisdiction in the 
present case. We think the later decision in Heikkila 
shows this to have been a mistake, and that our pre¬ 
vious order has not become the law of the case which we 
are required to perpetuate. See White v. Higgins , 116 
Federal 2d 312. The case must be remanded to the 
District Court with directions to vacate the judgment 
and dismiss the action. Zank v. London , 205 Federal 
2d 615.” 

Mr. Wasserman. As Your Honor will observe, I was 
the attorney in that case. 

The Court. That is right. That is the reason why I am 
asking vou. 

Mr, Wasserman. The distinction is very simple, Your 
Honor. There was a final order of deportation, at the time 
that award was instituted, and it is because there was 
a final order of deportation that the Government argued 
that it was unreviewable, except under the Heikkala doc¬ 
trine, plus—and that may not clearly appear—that action 
was filed prior to the effective date of the 1952 act. And 
in addition that order was entered, the deportation order, 
was entered prior to the 1952 act. 
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The Court. All right. Let us stop right there. That 
brings up another matter—I don’t think, Mr. Toomev, 
you were counsel in that matter—and that is in the case of 
the two Bulgarian nationals. 

Mr. Toomev. That was the Orahovatz case. Yes, I sat 
in with Mr. Stetson. 

The Court. That raises the same problem, in a way. 
The Government makes the distinction, as I recollect it now, 
with reference to the exercise of discretion, that where you 
are about to exercise your discretion, that is one thing, and 
where you exercise your discretion, that is another. 

You make the point, as I understand it, that the situation 
in that case, since the Wong deportation governs, was 
under the old act, rather than the new act; and the old act, 
going as far back as the Chinese case in 1920, requires by 
regulation that there be hearings and the record with refer¬ 
ence to the hearings shall be spread upon the record. 

Mr. Wasserman. That is correct. 

The Court: But then as I read the Aleckson case, and 
as I read Metranca, in the Second Circuit, I simply don’t 
understand the distinction they make in Metranca. In 
other words, the court goes off on the theory that there is 
a difference between being about to exercise your dis¬ 
cretion and taking advantage of something dehors the rec¬ 
ord and exercising your discretion. That is the way I 
see it. 

In any event, what I want to say is that the whole matter 
is quite befogged and obscured in my mind. And then 
when you read the cases they rely on, the matter, instead of 
becoming clarified, gets a little more obscured. So I am 
in the process of trying to revolve my difficulty there, and 
now I get involved in this one. 

Mr. Wasserman. Well, let me say this. I think Mr. 
Toomev and myself are probably agreed on the issue of 
jurisdiction, and I would like to state it so that I can recall 
it to Mr. Toomey’s mind if it is not fresh in his mind. 

On February 10, 1953 the Board of Immigration Appeals 
in this case entered an order, not of deportation but direct¬ 
ing that he leave the country—voluntary departure. That 
is the exact same situation as was involved in Kristen sen 
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against McGrath, or McGrath against Kristensen in the 
Supreme Court. 

The Court. I remember that. 

Mr. Wasserman. And they said there is jurisdiction 
to permit review by declaratory judgment. 

There was an issue of jurisdiction involved in that case 
as to whether or not declaratory judgment was available. 
And they said in that case that there was jurisdiction. 

In Rasmussen I argued that Rasmussen was the same as 
McGrath against Kristensen ; and the Court of Appeals, 
Judge Edgerton, immediately said there is this distinction: 
There is a final order of deportation, rather than the volun¬ 
tary departure which you had in Kristensen. And it was 
on that basis that I think the Court of Appeals ruled against 
me in Rasmussen. 

But here, when the law suit was filed, you had an order 
of voluntary departure—precisely the exact, same situa¬ 
tion as is involved in Kristensen, So I contend- 

The Court. I hope you will pardon me for interrupting 
you. 

Mr. "Wasserman. Certainly. 

The Court. But I am trving to get this whole thing clari- 
fied in my mind. 

That is fine. That is the distinction that you make. 

Mr. Wasserman. Yes, sir. 

The Court. Now let’s forget this case and go back to 
Metranca. There you have practically the same situation 
as you had in the Orahovatz , factually. 

Mr. Wasserman. No; I see a little difference. 

The Court. Where is the difference? 

Mr. Wasserman. Well, in Orahox'atz the Board distinctly 
said they were using confidential information. In Met¬ 
ranca, by way of dicta the court pointed out- 

The Court. That Metranca didn’t rely on that in the 
Court of Appeals. 

Mr. Wasserman. That is correct. 

The Court. Well, that was a mistake, apparently, on the 
part of his lawyer. 

Mr. Wasserman. It might well have been. But at least 
vou do have that clear distinction. And I think whatever 
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else they are saying’ about the use of confidential informa¬ 
tion is really dicta in that case. 

The Court. The Government relies on it. 

Mr. Wasserman. I know they do. 

The Court. The only thing before me, then, the facts 
being admitted—are they not?—the factual picture? 

Mr. Toomey. I think the factual picture is established 
by the record. 

Mr. Wasserman. Yes. 

Mr. Toomey. Actually as I read the trial memorandum 
in this case, Your Honor, I don’t think we have a confiden¬ 
tial information situation here. 

The Court. Oh, I am not talking about that. 

Mr. Toomey. I wasn’t sure. 

The Court. The language used in the cases cited doesn’t 
appear to me to be very clear, except the language used 
by Holmes in the Chinese case of 1920. He said in that 
case those people claimed to be citizens, and of course 
that is definitely established. And the situation here is 
that these people claim they have a status as displaced 
persons. And he said they went dehors the record and 
they had witnesses they interviewed and kept the informa¬ 
tion so obtained in camera and didn’t put it down on the 
record; and therefore that was outside the concept of fair 
hearing and due process, as he understood it. 

And then, of course, you have the Metranca case, which 
goes the other way. As I say, the court did conclude that 
he didn’t argue or raise the point that there was matter 
dehors the record there. 

This is all a question of law, isn’t it? 

Mr. Toomey. I think it is, Your Honor. All we have is 
the record, and we are going to argue the law that applies 
to it. 

The Court. Do you want to say anything further, or 
do you want me to take it under advisement? 

Mr. Wasserman. I would like to introduce the record 
in evidence first. This is the Immigration file. It isn’t 
certified; but we both agree that it is the Immigration file. 

The Court. All right. That is No. 1—Plaintiff’s. 

(The Immigration file was marked and received in evi¬ 
dence as Plaintiff’s Exhibit No. 1). 
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Mr. Wasserman. I also would like to offer in evidence, 
so that it is before the Court officially, two letters. There 
is an exchange of correspondence between the Director 
of Selective Service and the State Department. The State 
Department letter is dated April 22, 1944, addressed to 
General Hershey. And the response to that is a letter 
from Selective Service to the State Department dated 
April 24th. Both of these letters are set forth in a volume 
entitled “Problems of Selective Service,” put out by the 
Government Printing Office, 1952, and it is starting at page 
134 through page 138. 

If Your Honor would like to have this volume, I will 
pass it up. 

Mr. Toomey. It is all right with, me, Your Honor. 

The Court. Verv well—Plaintiff’s Exhibit 2. 

(Two letters, dated April 22 and 24, 1944, were marked 
and received in evidence as Plaintiff’s Exhibit No. 2.) 

Mr. Wasserman. And the third thing, to complete the 
record, I instituted a series of phone calls in order to 
ascertain a particular date which may be relevant, and 
the information was officially transmitted to Mr. Toomey 
by the Director of Selective Service. And we both stipu¬ 
late, pursuant to that information, that the plaintiff in this 
case filed an application for certificate of nonresidence 
on May 31st, 1944. 

Mr. Toomey. In order to be perfectly accurate, I think 
it was called an “Application for determination of resi¬ 
dence.” 

Mr. Wasserman. I accept that modification. 

Mr. Toomey. I will indicate what it was. In order to 
be completely accurate, it was a D.S.S. form 302—to be 
sure we know what we are talking about. 

Mr. Wasserman. I accept that modification of my state¬ 
ment. 

The Court. Didn’t he make an application to get out of 
the category in which he originally was? 

Mr. Wasserman. What he did, he sought induction into 
the armed services. 

The Court. When was that? 

Mr. Wasserman. That was in 1946. 
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The Court. What is this date that you both now agree 
may be critical—the 1944 date? 

Mr. Wasserman. It is the date upon which he filed an 
application for determination of his status as a nonresi¬ 
dent. And you will see that Exhibit 2, which is the ex¬ 
change of correspondence, specifically indicates that there 
was an agreement between the State Department and 
Selective Service that May 31st, 1944, the very day that 
he filed it, was the last day upon which he could file it. 

Mr. Toomev. It remains to be seen whether it makes any 
difference. But that is the fact, that he filed such a docu¬ 
ment on the 31st of May, 1944. 

Mr. Wasserman. And I have a trial memorandum, 
Your Honor, and a copy has been given to Mr. Toomey. 

Mr. Toomey. As have I, Your Honor. However, there 
is one feature missing from mine, and it relates to this May 
31, 1944 date, since at the time I drew this up I didn’t 
know that that particular issue was in the case. I think 
Mr. Wasserman discovered it late himself. 

Mr. Wasserman. That is correct. 

Mr. Toomey. So if after hearing it today, there is any 
problem with respect to the issue raised by that date, in 
a day or two I can submit a supplemental memorandum. 

Mr. Wasserman. I have no objection. 

With that, I am ready to rest, and proceed with my 
closing statement, if that is agreeable to the Court. 

The plaintiff in this case is a native and citizen of Turkey, 
and he came here as a student, in a lawful, temporary status, 
on September 9,1939. Like Kristensen, he has been denied 
suspension of deportation, on the ground that he is ineli¬ 
gible for citizenship, upon the ground, like Kristensen, 
that he claimed draft exemption. He claimed draft exemp¬ 
tion as a neutral alien on December 21, 1942. 

You will find, in Exhibit 4, which is part of the Immigra¬ 
tion file, a letter from the chairman of his local draft 
board; and that letter states, among other things: 

“In reviewing this file, at the registrant’s request, 
we note that D.S.S. form 301’’— 

and here I am interpolating, that that is the draft exemp¬ 
tion claim— 
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“was filed by Mr. Giz on December 31, 1942, at the 
request of the then chief clerk, Mrs. Dora Roberts. 
It is our best judgment that he should not have been 
permitted to do this, inasmuch as he was not vulner¬ 
able at that time for a I-A classification or induction 
by this board. He is desirous of enlisting and serving 
in the armed forces of the United States, but cannot 
do so because of his citizenship.” 

The Immigration file will also reveal that later on Turkey 
declared war, in 1945, and he was directed to report for 
pre-induction physical examination, on two occasions. He 
was declared physically fit, but was unsuccessful in en¬ 
listing in the Army, solely because they refused to take 
him in because he was an alien. 

The file further reveals that he did apply for a certifi¬ 
cate of nonresidence. There is a denial of that certifi¬ 
cate in the Immigration file in 1944, but there is no informa¬ 
tion as to thq specific date when he filed it, and that is why 
we have supplied it by stipulation. 

The Assistant Commissioner said in his decision, on 
April 16, 1952, that he couldn’t review the question of 
nonresidence here. 

The Board of Immigration Appeals, however, and the 
United States Attorney in their answer, state that this 
man was in fact a resident because he neglected to file the 
form in time, and that he had to file it before 1942—May 
16 of 1942. 

Now in fact there were regulations which indicated that 
he had to file it before May 16, 1942. But Exhibit 2 shows 
that the State Department and the Selective Service got 
together and agreed to extend this date until May 31, 1944, 
and that he did file it on the deadline. 

We contend—and this is the subject that is before Your 
Honor for review—that he is eligible for American citi¬ 
zenship. That is the issue. If he is eligible, the case has 
to be sent back, like Kristensen, to consider it as some¬ 
one "who is eligible for suspension; and the Board has to 
exercise its discretion. 

We are not asking Your Honor to substitute his judg¬ 
ment on the issue of discretion. We are merely asking 
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for a determination, Is this man as a matter of law eligible? 
He is ineligible if he is ineligible to American citizenship. 

We contend that he is eligible for three reasons: 

First, he was a nonresident in 1942 when he filed the 
form. And if a nonresident, then under the Kristensen 
case he is not subject to the draft at all and he is eligible 
for American citizenship. 

As I read the memorandum of the Government, they con¬ 
cede that point, provided Your Honor finds he was a non¬ 
resident in 1942. 

Second, we contend that he filed this form under mis¬ 
take. 

And third, we contend that he did exercise what Your 
Honor graphically described in another case as locus poeni- 
tentiae. And by submitting himself to induction in 1946 
he didn’t stand on his draft exemption claim. And, as 
a matter of fact, the draft board itself had recommended 
that he be permitted to withdraw it. And you will find in 
the file a letter from the state director saying that the 
form could not be withdrawn. 

The Court. That case is the case of the Spaniard whose 
■wife was in the underground and worked in the Paris sub- 
■ways. 

Mr. Wasserman. That is correct, Your Honor. 

I think I should be fair to Your Honor and to Mr. Toomey 
and tell you that the Government is dissatisfied with that 
ruling and they have taken on appeal. But it is still the 
law of this Court in the meantime, I am happy to say. 

The most important issue here, I think, is that of non¬ 
residence. McGrath against Kristensen, 340 U.S. 162, 
cited at page 6 of my memorandum, points out: 

“If Kristensen was not ‘residing’ at the time of his 
application for relief, he could not have had ‘such 
liability’ for service ... As there was no liability for 
service, his act in applying for relief from a nonexistent 
duty could not create the bar against naturalization.” 

And then it goes on to point out that the object was to 
get the people who had residence here. And I might say 
that in the Kristensen case in our Court of Appeals the 
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Court of Appeals pointed out, at 179 Federal 2d, at 
page 801: 

“Wherever used”— 

referring to the word “residing”— 

“the term has an irreducible minimum of meaning. As 
we indicate, it requires at least an abode which is in 
some degree permanent and is the result of choice.” 

This issue was before the Court in the case of Ex Parte 
Ghosh, which is cited at page 9 of my memorandum. And 
this case is, in my judgment, like Ghosh. 

This particular subject, the plaintiff, came in as a tem¬ 
porary student in 1939. He was officially recognized as a 
temporary visitor and as a student, by both the State De¬ 
partment and the Immigration Service, through 1945. 

The Court. How long does it take these fellows to com¬ 
plete their courses? 

Mr. Wasserman. I think he concluded his courses around 
1945; otherwise it would not have been extended until then. 
He came in and went to college and then went to dental 
school. 

The Court. And then he liked it and decided to stay. 

Mr. Wasserman. Oh, he did more than that. He married 
himself an American wife, and liked it, and decided to stay. 

Mr. Toomey. He graduated in October, 1944. 

Mr. Wasserman. So that was two years after he claimed 
draft exemption, in 1942. 

Here is Ex Parte Ghosh, which involved a fellow who 
was here as a student for four vears at the time he claimed 
draft exemption: 

“In connection with this matter, the determination 
by the Bureau”— 

reading from the top of page 9 of my memorandum— 

“the determination by the Bureau of Naturalization 
and Immigration that this man retained his student 
status and is thus not a resident must be given weight. 
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“And after all, it is one government, and I do not 
think it is within the contemplation of our system that a 
man should be fish before one department and fowl 
before another. If he can be a student-visitor—and not 
a resident—so far as the government of the United 
States is concerned when it is interpreted by the De- 
partment of Immigration and Naturalization, and be a 
resident so as to subject him to military service on 
behalf of the United States insofar as some other gov¬ 
ernment department is concerned, it would require I 
think what John Marshall called refined and metaphys¬ 
ical reasoning.” 

And they go on to overrule the determination of the draft 
board. I felt Your Honor would appreciate that. 

Now I contend that for immigration purposes he was a 
nonresident. 

For naturalization purposes, having come in as a tem¬ 
porary visitor, he was a nonresident. 

For income tax purposes he was considered a nonresident. 

In the absence of a clear congressional intent to the con¬ 
trary, I think we must assume that the use of “residing” 
had its well-defined meaning of having a permanent place of 
abode. And when he was recognized as a nonresident by 
the Immigration Service, it should be followed by the draft 
board. 

I might say that the regulations set up no standard what¬ 
soever for the draft board’s denying of his claim of non¬ 
residence here. And Ex Parte Ghosh criticizes the regula¬ 
tions upon that ground. 

The Court. You follow Ex Parte Ghosh? 

Mr. ^Vasserman. Yes, sir. 

The Court. And you adopt the definition in 179 Federal 
2d? 

Mr. Wasserman. Yes. 

And unlike the case cited by the Government here, the 
Machado case, which was in the Court of Appeals, which 
was likewise one of the cases that I handled, there he failed 
to file his application for determination of nonresidence 
within the time prescribed. Here we have a case where he 
made a timely application. So I don’t think that governs. 
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The Court. Your point, boiled down, as I understand it, 
is that he was a nonresident and therefore he w~as not resid¬ 
ing in the United States for the purposes of the draft law. 

Mr. Wasserman. That is right. 

The Court. And that should not be held against him now. 

Mr. Wasserman. That is correct. 

I also rely upon this letter of the draft board, showing 
that he claimed draft exemption on the mistaken advice of 
the draft board clerk--and that is Exhibit 4 in the Immigra¬ 
tion file, which is Exhibit 1 here. 

And finally I contend that you have a case where the sub¬ 
ject in 1946 tried to get into the Army, where the draft board 
itself recommended that he be permitted to withdraw the 
form; and that he didn’t stand of his draft exemption form 
and therefore exercised locus poeniteutiac. But I more 
strongly urge the first ground. 

Mr. Toomey. May it please the Court, before I go into my 
argument, one thing Mr. Wasserman has said I think is 
highly significant, and that is this: He quoted with approval 
from a District Court who said you cannot be fish before one 
government ao;encv and fowl before another. 

In addition to eligibility for naturalization, as a condition 
precedent to suspension of deportation, there is also a con¬ 
dition precedent of seven years’ residence in the United 
States, and residence in this country, I believe, on the 1st 
of July, 1948. 

Now, before the Selective Service authorities, he contends 
through this entire period, he was a nonresident of the 
United States. He says “I was a nonresident for income 
tax purposes.” I suggest if that is true, he was also a non¬ 
resident for purposes of the Immigration statute, and that, 
therefore, if he is correct on his basic theory in this case, he 
automatically forecloses suspension of deportation, because 
he cannot meet the residence requirements of the statute. 
But I didn't raise that in my memorandum. It occurred to 
me when- 

The Court. You mean he can’t have his cake and eat it 
too. 

Mr. Toomey. Exactly. He says he is a nonresident. 

The Court. Or, what is sauce for the goose is sauce for 
the gander. 


L 
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Mr. Toomey. Precisely, Your Honor. And he seems to 
feel that way. He quotes with approval an opinion to that 
effect. 

But then to get back to the original proposition, basically 
the Government of course contends that he was a nonresi¬ 
dent at the time of filing his D.S.S. 301, that is to say, his ap¬ 
plication for exemption as a neutral resident; that at the 
time he filed that, that he was a resident of the United 
States within the meaning of the Selective Service Act. 

It is absolutelv true, as he savs, that if he was a nonresi- 
dent, he wasn’t liable for military service, and therefore, 
within the rule laid down in Kristens en, the 301 application 
would have no effect, because it would have been an appli¬ 
cation to be relieved from nonexistent liability. 

So therefore we say it is absolutely necessary that it be 
determined that he was a resident, for purposes of deter¬ 
mining the consequences of his execution of the 301 form. 

Now then, on February 7tli, 1942 the President promul¬ 
gated regulations which are set forth in my memorandum on 
pages 2 and 3. Those regulations were established or 
were set up—they were interpretive regulations, if you will 
—to define the meaning of the term “nonresident” as it was 
used in the Selective Training and Service Act. 

Basically they provided that a person, an alien, physically 
within the United States was a resident, unless he filed an 
application for determination of residence—and that is this 
form 302, to which we have reference at the beginning— 
unless he filed that application, either by the 16th of May, 
1942, or within three months after his entry into the United 
States. Failing that, he was to be considered a resident of 
the United States for purposes of military registration and 
•service. 

Applying that regulation to this particular plaintiff, inas¬ 
much as he had come in in 1939, he was required, by May 
16, 1942, to have filed this application for determination of 
residence, failing which, to use the language of our Court of 
Appeals in the Machado case, which is quoted all through 
my brief, failing which he is taken to have confessed his 
status as a resident. 

Now, the distinction between this case and the Kristensen 
case in the Supreme Court is simply that here the alien filed 
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his 301 form subsequent to May 16, 1942, at which time, 
because of these regulations, his status as a resident had 
become fixed. And the Supreme Court in the Kristennen 
case specifically makes note of that fact, Your Honor, and 
points out these regulations and makes it reasonably clear 
that the reason these regulations do not apply to Kristensen 
is because he executed the form during the three-month 
period which he had either to get out of the country or make 
an application for determination of his residence. 

Therefore, under the regulations which the Court of Ap¬ 
peals in the Machado case held to be perfectly valid regula¬ 
tions—and a good deal of Mr. Wasserman’s memorandum 
seems to be directed to the proposition that they are in¬ 
valid, for some reason, but the Court of Appeals has held 
them valid—he must, therefore, be held to be a resident at 
the time he executed his 301; and therefore the logical con¬ 
sequences which were attached to the execution of that 
form must follow. 

Now, then, we are getting to this business of the fact that 
he filed such an application in 1944, on May 31, 1944. I 
think there are two answers to that, perhaps three. In the 
first place, as a result of his filing that application, in 1944, 
it was accepted by the Selective Service authorities, I think 
probably improperly, but in any event it was accepted by 
them and passed on, and resulted in a determination by 
Selective Service that he was a resident for purposes of 
military training. 

Mr. Wasserman will tell Your Honor that they were 
wrong. I don’t think that is anything that the Court can 
decide in this litigation. We do not have the Selective 
Service authorities before the Court, and the Court is 
without jurisdiction, I think, to hold that that determina¬ 
tion was erroneous, in the absence of the presence of the 
proper defendants, for one thing, and, for another thing, 
some kind of a record dealing with the particular problem. 
And that is answer No. 1 to that proposition. 

The second is that the exchange of letters, mentioned 
by Mr. Wasserman and received in evidence, relates to 
belligerent aliens, that is, aliens who are citizens of co¬ 
belligerent countries. This man at that time was not a 
citizen of a co-belligerent country. And accordingly this 
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exchange of letters, for whatever legal effect it had, didn’t 
apply to this plaintiff, because it specifically was concerned 
only with citizens of belligerent countries. 

In the third place, the final answer is that the exchange 
of letters does not say that an alien who had failed to make 
his application within the time set up by the regulations 
has until May 31 to file his application. On the contrary, 
it says that after May 31, 1944 no more exemptions can be 
given. 

In other words, it did not have a thing to do with filing. 
If it had any application to him, his application should 
have been in in time to give them an opportunity to pass 
upon it, by May 31, 1944, since the exchange of letters 
provided that the missions, that is to say, the diplomatic 
missions of these various countries, will be informed that 
after May 31, 1944 Selective Service will not exempt from 
military service in the armed forces of the United States 
those alien students of co-belligerent nations who have 
either failed before that date to apply for certificate of 
nonresidence during the three-month- 

I will have to withdraw that argument, Your Honor. 
That isn’t accurate at all. I read it a little too hurriedly, 
in the first place. If he had a right to file the thing by the 
31st of May, 1944, then they would have a right to act 
on it. However, as a matter of fact, they did act upon it, 
with the resultant determination that he was an alien 
residing in the United States, and therefore the conse¬ 
quences of his execution of that form must attach. 

Now, he says that he should be relieved of the conser 
quences of the execution of the form 301, as I understand 
it, because he requested them to withdraw it from his file. 
As the Court of Appeals pointed out in a footnote in the 
Machado case—footnote No. 3—the boards had no au¬ 
thority to withdraw these forms 301 once they were ex¬ 
ecuted. And there is absolutely nothing, furthermore, 
Your Honor, in the statute to suggest that merely because 
be lias a change of heart, that perhaps it doesn’t seem to 
him such a good idea now, and he wants to stay in this 
country now, that therefore he has a change of heart and 
he simply can obviate the consequences of his voluntary 
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knowing act, by saying “I would like to withdraw that from 
my file.” The statute doesn’t contemplate that that would 
make any difference. There isn’t a single hint of it in the 
statute. 

Finally, on the point of his attempt or his offer to serve, 
which came in 1946, I believe, there is no reason why that 
should be a locus poenitentuie to him, inasmuch as his 
countrv at that time had become a co-belligerent and he 
would have been liable for military service anyhow. So 
he was merely offering to do what under the law as it 
existed then he was required to do, being the citizen at that 
time of a co-belligerent nation. 

And once again the same argument applies to that sug¬ 
gestion as it did to the suggestion with reference to his at¬ 
tempt to withdraw the 301 form filed. There is absolutely 
nothing in the statute to suggest that that would operate 
to avoid the consequences of his act. 

That leaves, therefore, finally, nothing more than a sug¬ 
gestion that under the Moser case, in the Supreme Court, 
he should be relieved of the consequences of signing this 
form, because he signed it under mistake. He was an edu¬ 
cated man, Your Honor. He had come to this country and 
spent two years in some school in Massachusetts, learning 
English. He had had 12 years of school in his native 
countrv before he came here—which is all borne out bv the 

w * 

record. He then goes to the University of California and 
undertakes the study of dentistry. It is therefore clear 
he was an educated man. He certainly was able to read and 
write and know what he was doing. 

The 301 form which he signed had on it this statement: 

“I understand that the making of this application 
to be relieved from such liability”- 

that is to say, liability for military service- 

“will debar me from becoming a citizen of the United 
States.” 

Plain as the nose in front of him, there was the wording; 
and he admitted he knew that language w T as there and he 
was aware of it when he signed this form. 
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The Moser ease and the Machado ease went off on the 
theory that the plaintiff had been entrapped somehow, so 
that he had not had an opportunity to make an intelligent 
choice. This man had an opportunity to make an intelli¬ 
gent choice, and he made his choice. 

It is suggested that the clerk of the draft board recom¬ 
mended that he be allowed to withdraw it from his file, 
because he should not have been allowed to file it in the 
first place. Because why? Because he wasn’t liable for 
I-A classification at that time. He was a medical student 
at the time. Therefore he wasn’t liable for immediate in¬ 
duction at that time. 

The answer to that is that he still got out of more than 
he could as a medical student, because as a medical student 
he would have remained liable for military service but 
simply deferred. By signing this form 301, he wasn’t 
deferred: he was exempt from military service, at least 
tor so long as his nation, his native land, remained a neu¬ 
tral country. 

Therefore we suggest, Your Honor, that on the record, 
whether the result seems harsh or not, he can in no way 
avoid the legal consequences of his own perfectly volun¬ 
tary action. He is not eligible for citizenship, and there¬ 
fore he is not eligible for suspension of deportation. 

Mr. Wasserman: I would like just two or three brief 
sentences in reply. 

First, it is true that the Immigration statute governing 
suspension uses the term “seven years’ residence.” But, 
unlike the Selective Service Act, here we do have a con¬ 
gressional history as to what was meant by the term “re¬ 
side.” Administratively and from the hearing on this 
particular section it is quite clear that the intention was 
to cover individuals who merely had seven years’ physical 
presence in the United States. That has been the long¬ 
time administrative interpretation. As a matter of fact, 
in every one of these cases where seven years’ residence 
is used to establish discretion, it is on the basis of seven 
years’ illegal residence here, no less lawful in contra¬ 
distinction to a situation such as we have here. 

In addition, this issue is not before Your Honor. It was 
not the basis for denial by the Immigration Service. It was 
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not raised in the answer. It was not raised at the pre¬ 
trial. If the case goes back, the Board of Immigration 
Appeals could deny it on that ground, if they so choose. I 
don’t thing they will, in view of the administrative prac¬ 
tice. 

The main thing, as far as we are concerned, is that the 
sole basis for denying it was that he was in fact a resi¬ 
dent at the time he claimed draft exemption, as that term 
is used in the Selective Service Act. And here we have 
the decisions of courts saying that the term “residence” 
means a permanent abode, unlike the Immigration statute. 

With regard to the issue of mistake, I think this is like the 
Moser case. In the Moser case, Moser was misled bv the 
erroneous interpretation of the State Department. Here 
you have documentary evidence that this particular claim 
for draft exemption was filed at the request of the chief 
clerk of the draft board, and that that chief clerk of the 
draft board made a mistake, according to what the chairman 
of the local draft board has said. That being so, like Moser 
this individual did not have an opportunity to make an in¬ 
telligent choice, because he relied upon someone in the 
government service who he felt had superior knowledge, an 
individual to whom he would naturally turn. And that in¬ 
dividual suggested that he file a form; and, as a result of 
that suggestion, he filed it. He didn’t conceive the idea 
himself. And had that draft board clerk been properly 
advised, she would not have advised him to file it. 

For these reasons we think judgment should be rendered 
for the plaintiff. 

The Court: Thank you, gentlemen. It is nice having 
you here. I wish all matters were so quietly and unob¬ 
trusively and yet so cogently presented. 

Memorandum Opinion 
Filed May 17, 1955 

If, as plaintiff contends, he was not liable for military 
service at the time he executed Form 301 on December 21, 
1942 obviously its execution would not operate to bar him 
from citizenship because an application for exemption from 
a non-existent liability is a nullity. McGrath v. Kristensen, 


340 U.S. 161. Therefore, his liability for military service 
at that time depended in turn upon whether he was then 
“a male person residing in the United States” within the 
meaning of the Selective Training and Service Act of 
1940, as amended. 

His status “was governed by regulations in force at the 
time he claimed his exemption.” Machado v. McGrath, 
90 U.S. App. D.C. 70, 193 F. 2d 706, cert. den. 342 U.S. 
948. These regulations provided that unless he filed an 
Alien’s Application for Determination of Residence Form 
302 not later than the critical date of May 16, 1942, he 
would be deemed for the purpose of the Act a male per¬ 
son residing in the United States within its terms. He then 
would have his status adjudicated by the applicable admin¬ 
istrative standards. But if such application was not filed 
at that time, then “. . . his status as a resident is in effect 
taken as confessed.” Machado v. McGrath, supra. 

I find that as a fact the record conclusively shows that 
the plaintiff when he signed the Form in question not only 
knew what he was doing but did it freely with full and 
complete knowledge as to the consequences and should 
not be heard at this juncture and at this time to complain 
of it. 

The claim that he subsequently proffered himself for 
military service is without merit. 

Judgment for the defendant. Counsel will prepare pro¬ 
per order. 

(S.) Matthew F. McGuire, 

United States District Judge. 

May 17, 1955. 

Findings of Fact and Conclusions of Law 
Filed May 23, 1955 

This cause came on for trial by the Court on May 3, 
1955. The Court having considered the evidence adduced 
by the parties and having heard oral argument of counsel, 
makes the following: 
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Findings of Fact 

1. Plaintiff is a native and citizen of Turkey who last 
entered the United States as a student on November 9, 

1939. 

2. On December 21, 1942 plaintiff claimed exemption 
from military service in the armed forces of the United 
States as a neutral alien bv filing a Form DSS-301 with 
his local Selective Service Board. 

3. Plaintiff did not file an Alien’s Application for Deter¬ 
mination of Residence (DSS Form 302 prior to May 16, 
1942, but did file such a form on May 31, 1944. 

4. On August 25, 1944 plaintiff’s local Selective Service 
Board ruled that he was a “male person residing in the 
United States” within the meaning of Section 3 of the 
Selective Training and Service Act of 1940, as amended. 

5. Plaintiff’s execution of DSS Form 301 was not the 
product of mistake, inadvertence, or misleading advice 
but was knowingly and freely made. 

6. Plaintiff offered himself for military service in the 
armed forces of the United States in 1946 subsequent to 
the entrance of Turkey into World War II. 

7. Plaintiff has been ordered deported. 

8. Plaintiff’s application for suspension of deportation 
was denied by defendant upon the ground that plaintiff 
is ineligible for American citizenship. 

Conclusions of Law 

1. Plaintiff was, on December 21, 1942, a “male person 
residing in the United States” within the meaning of 
Section 3 of the Selective Training and Service Act of 

1940, as amended, and was therefore liable to military 
service under that Act. 

2. Plaintiff is ineligible for American citizenship. 

3. Defendant is entitled to judgment. 

(S.) Matthew F. McGuire, 

J udge. 


Dated: May 20, 1955 
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J UDGMENT 

Filed May 23, 1955 

This cause came on for trial by the Court on May 3, 
1955. The Court, having made findings of fact and con¬ 
clusions of law, and having filed a memorandum opinion, 
it is bv the Court this 20th dav of Mav, 1955, 

Ordered that judgment be and the same is hereby en¬ 
tered for defendant. 

(S.) Matthew F. McGuire, 

Judge. 

Notice of Apfeal 
Filed July 5, 1955 

Notice is hereby given that the plaintiff hereby appeals 
to the United States Court of Appeals for the District of 
Columbia, from the judgment herein entered on May 17, 
1955, in favor of defendant. 

(S.) Jack Wasserman, 
Attorney for Plaintiff. 

Copy to be sent to: 

Leo A. Rover, Esq., 

United States Attorney. 

Stipulation Designating Record 
Filed July 11, 1955 

It is hereby stipulated and agreed by and between the 
attorneys for the respective parties hereto, that the record 
on appeal consist of the following: 

1. Complaint. 

2. Answer. 

3. Pre-trial memorandum. 

4. Transcript of the record. 

5. Immigration file of plaintiff (to be transmitted in 
original form to Court of Appeals). 

6. Memorandum Opinion of the Court. 

7. Findings of fact and conclusions of law. 




61 


8. Judgment of the Court. 

9. Notice of appeal. 

10. Stipulation designating record. 

(S.) Jack Wasserman, 
Attorney for Plaintiff. 
(S.) Lewis Carroll, 
Attorney for Defendant. 

Dated July 7, 1955. 

Order Transmitting Original Exhibit 


Filed July 15, 1955 

It is by the Court this 15th day of July, 1955. 

Ordered, that plaintiff’s immigration file which was in¬ 
troduced as an exhibit herein, shall be transmitted to the 
Court of Appeals in its original form and shall not be 
photostated or otherwise reproduced. 


We consent 


(S.) James W. Morris, 
United States District Judge. 


Lewis Carroll, 

Assistant U. S. Attorney. 

Jack Wasserman, 

Attorney for Plaintiff 

Decision of the Board of Immigration Appeals 
(From Plaintiff’s Immigration File, Exhibit 1). 

Feb. 10, 1953. 

File: A-1075311—Los Angeles 

In re: Mehmet Sabahattin Giz in deportation proceedings 
In behalf of Respondent: Jack Wasserman, Esquire, 
Warner Building, Washington, D. C. (Heard: June 13, 
1952) 

Charges: 

Warrant: Act of 1924—Remained longer—Visitor. 
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Lodged: None. 

Application: Suspension of deportation or voluntary de¬ 
parture. 

Detention Status: Released on own recognizance. 

This is an appeal from an order dated April 16, 1952 by 
the Assistant Commissioner ordering the respondent de¬ 
ported on the ground stated above and denying the discre¬ 
tionary relief requested on the ground that the respondent 
was a person ineligible to citizenship. 

Section 3(a) of the Selective Training and Service Act of 
1940 (50 IT.S.C. App. 303(a) made an alien liable to service 
in the Armed Forces if he were residing in the United States, 
except that an alien who was a subject of a neutral country 
could apply for relief from service but thereafter was barred 
from citizenship. The issue presented is whether the re¬ 
spondent who made such a claim for exemption from service 
by filing DSS Form 301, is ineligible for citizenship. 

Respondent, a 32-year-old single male, is a native and 
citizen of Turkey, who last entered the United States on 
September 9, 1939 when he was admitted as a student. He 
received extensions of his stav until Julv 21, 1945 bevond 
which date he has remained in the Lmited States unlawfully. 
From 1939 to 1945, he was a student. During the last three 
years of that period, he was a dental student; prior to that 
period he was a student at a junior college. 

On December 16, 1940 he registered for the draft and 
shortly thereafter was classified IV-C. On December 31, 
1942 he filed DSS Form 301 and was continued in the same 
classification. On June 27, 1944 his request for a certificate 
of non-residence was denied. On July 11, 1944 he was clas¬ 
sified as a medical student. 

Counsel contends that respondent was a non-resident of 
the United States insofar as the Selective Service Act is con¬ 
cerned and that it was error of the Selective Service Board 
. to find him a resident. This contention must be rejected. 
On February 7. 1942, the Director of Selective Service pro¬ 
mulgated Regulations Section 611.12 and Section 611.13, the 
purport of which was that every male alien then in the coun¬ 
try, or entering it thereafter, should be deemed to be “re¬ 
siding” here if before May 16,1942, or within three months 
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after his entry, which ever were later, he did not file an ap¬ 
plication to have his “residence” determined. Respondent 
had therefore the period between February 7, and May 16, 
1942 to file such an application. He did not do so and it must 
therefore be held that at the time he filed the DSS 301, he 
was a resident (Machado v. McGrath, 193 F. 2d 706, C.A. 
D.C., certiorari denied 342 U.S. 948; Mannerfrid v. United 
States, F. 2d C.A. 2d, Docket Xo. 22434, decided December 
8, 1952; Benzian v. Godwin, 168 F. 2d 952, C.A. 2, certiorari 
denied 335 U.S. 886. Furthermore, respondent subsequently 
filed a request for a certificate of non-residence. On August 
25, 1944, respondent was notified that the Director of Selec¬ 
tive Service had considered the request and had determined 
that respondent was ‘a male person residing in the United 
States’ within the meaning of Section 2 and 3 of the Selective 
Training and Service Act of 1940 (Ex. 11). Ue have no 
power to change this finding (Petition of Perez, SI F. Supp. 
591, D.C. E.D. X.Y. (1948); Jeffries v. United States, 169 F. 
2d 86, C.A. 10). 

Counsel contends respondent should be relieved from the 
consequences of his act because it was occasioned by a non¬ 
existent danger, since at the time, the respondent should 
have been considered as a medical student and therefore 
not subject to draft. 

A careful review of the record fails to disclose that at the 
time respondent filed DSS 301, he was in danger of induc¬ 
tion. At that time he was classified* IV-C (Ex. 4; page 20, 
hearing of April 12, 194S). It appears that respondent ex¬ 
ecuted the form to avoid the inconvenience to which he was 
put in responding to the draft board call for interview or 
information (pp. 10 and 20). 

Furthermore, whether or not respondent, at the time of 
induction was not subject to induction on the ground that he 
was entitled to exemption as a medical student, is imma¬ 
terial. The Act does not require that an applicant for relief 
must be on the point of induction before he can file a re¬ 
quest for exemption. The fact that the alien at the time may 
have been entitled to deferment as a medical student, left 
him still subject to liability for training and service under 
regulations wdiich could have been promulgated by the Di- 
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rector of Selective Service. By submitting DSS 301, be 
was relieved from all such liability. He became not a per¬ 
son deferred from service but one ineligible for service (See 
Petition of Perez , supra). 

Counsel contends that respondent was induced to submit 
DSS 301 or misled when he submitted it. We believe it ap¬ 
propriate therefore to set forth the testimony of the re¬ 
spondent bearing on this matter. 

The hearing of October 20, 1947, discloses the following: 

Q. You mentioned that you did not understand the 
purpose or seriousness of signing this form. Will you 
explain? 

A. When I w^as at the dental school in San Francisco 
as a sophomore I received a notice from the Selective 
Service Board for a classification. The Selective Serv¬ 
ice Board at Berkeley requested me to appear and I 
went there. There were two other Turkish boys, Turk¬ 
ish citizens, and the clerk, Mrs. Dee Roberts, and the 
boys were having some argument and then she said if 
you sign this paper you will be relieved. It sounded 
to me very reasonable to sign this paper because my 
program to study was so heavy and by signing that I 
would not be bothered again and so I signed, by sugges¬ 
tion of the clerk. 

The hearing of April 12, 1948 reveals the following: 

0. When you signed this Form DSS 301, did you sign 
it for the purpose of avoiding military service or for 
some other reason? 

A. Not for avoiding military service. The purpose 
in my mind was at that time my studies -were so heavy 
I could not take time to go from San Francisco to 
Berkeley to arrange procedure and, so, I thought sign¬ 
ing this form would not keep me absent from my 
studies. 

Q. Did you yourself suggest the signing of the form 
or w’as this suggestion given to you by some person in 
the Induction Center, or wherever it was you signed it? 

A. No. I did not know T anything about the form 
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until that time. The clerk, Mrs. Dee Roberts, took the 
form out. As a matter of fact, whether I could draw 
this or not I do not know. There were two other Turk¬ 
ish students at the Board. They were quarreling and 
I think Mrs. Roberts was rather mad at the boys and 
she said, take this paper and sign this and you will not 
be bothered. I grabbed the paper. 

• #***#• 


Q. They signed the paper too at the suggestion of 
this Mrs. Roberts? 

A. Yes. I think the argument went on prior to my 
coming to the Board; that they were citizens of a coun¬ 
try which was neutral; that they should not be asked 
for service and so forth. I think they argued and had 
misunderstanding and the simplification was that they 
sign the paper. 

From respondent’s own testimony it is clear that he vol¬ 
untarily requested the DSS 301 Form after overhearing a 
conversation addressed to others; that he was concerned 
with the necessity of being absent from his studies to comply 
with Selective Service requirements; and upon being fur¬ 
nished information that by submitting the DSS 301 he would 
be relieved from such annoyance, he submitted it. We can¬ 
not find that he was misled or induced under such circum¬ 
stances. In arriving at our determination we have taken 
note of Exhibit 3, a statement of the Local Selective Serv¬ 
ice Board, that the DSS Form 301 was filed at the request 
of the then chief clerk of the Board. We believe this state¬ 
ment must be viewed in light of the respondent’s explana¬ 
tions as to what occurred at the time. The case of Mosor v. 
United States, 341 U. S. 41, referred to by counsel as one 
where the alien was misled, is distinguishable from the in¬ 
stant case on that very ground. Moser was led to believe he 
would not lose his rights to citizenship. Moreover, the ex¬ 
pressed waiver of citizenship had been deleted on the DSS 
301. This was not so in the instant case. 

Counsel contends that testimony set forth on page 10 
of the hearing of October 20, 1947 reveals that in submit¬ 
ting the DSS 301, respondent did not realize what he was 
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signing. The Hearing Officer concluded that in submitting 
the DSS 301, respondent understood its provisions and 
effect. 

The following pertinent testimony in addition to that pre¬ 
viously set forth appears on page 10 of the hearing of Octo¬ 
ber 20, 1947: 

Q. I call your attention to the following, which ap¬ 
pears in the application, DSS Form 301: “I understand 
that the making of this application to be relieved from 
such liability will debar me from becoming a citizen 
of the United States.” 

Were vou aware of that wording at the time vou exe- 
euted that application? 

A. I did not ask for the application. The applica¬ 
tion was presented to me. 

Q. That is not quite responsive to my question. 
Were you aware of the wording shown in the applica¬ 
tion at the time you signed? 

A. Yes, I think T was aware of that. 

Q. Did you understand the effect or the complete 
meaning of that wording? 

A. T knew there was something about citizenship— 
something in connection with that. T did not. of course, 
realize the seriousness of the paper at that time. 

Q. Did you understand at that time that the execu¬ 
tion of that form debarred you forever from becoming 
a citizen of the United States? 

A. Ko. 

In support of his contention, counsel relies upon Machado 
v. McGrath (supra). In the Machado case the court held 
that a person who was unable to read or write the English 
language with full comprehension so that he did not fully 
understand the nature of the DSS Form 301, who more¬ 
over was mislead by the draft board clerk to believe he was 
claiming exemption as a non-resident alien rather than as a 
resident neutral alien to whom the citizenship bar applied 
did not have the opportunity to make an intelligent election 
between being subject to the draft on one hand and being 
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exempted but losing the right to become a citizen on the 
other. 

We have carefully examined the testimony of record and 

* + 

arrive at the conclusion that a reasonable interpretation 
of the testimony suggests that the respondent was either 
aware of the nature of the document he was signing and its 
consequences or that at the minimum, he was fully able to 
understand the nature of his act. Respondent had had two 
years of junior college in the United States and at the time 
of making his election, was a second year dental student. 
There is nothing in the record to indicate that he was in¬ 
capable of intelligently understanding English. He was 
aware that the Turkish Consul had advised students to sign 
certain forms so that they would not be involved in military 
service (p. 20). He knew that the application he submitted 
bore the statement that the making of the application would 
debar him from becoming a citizen of the United States. He 
testified he knew that the paper concerned citizenship. At 
that time he did not intend remaining in the United States 
after completing his studies. He intended returning to 
Turkey. He was aware of the fact that if he did serve in 
the armed forces of a country other than Turkey he would 
lose his Turkish “diplomatic exemption”. His primary 
concern was with the completion of his studies. It was a 
concern so deep that he was perturbed at the thought of 
having to take time from his studies to comply with the re¬ 
quest of the draft board. Respondent does not allege that 
he was told by the draft board official that the paper would 
not bar him from becoming a citizen, he was merely told he 
would not be bothered if he signed the paper. We believe at 
the time he executed the document, he knew what he w~as 
doing; and that at the minimum, the opportunity to make 
that intelligent election was present. 

In 1942. in claiming exemption from the processes of the 
Selective Service and Training Act, he did what appeared 
to him to be reasonable; he did not then have the foresight 
to see that subsequently he would find it desirable to remain 
in the United States. His decision was made deliberately 
to achieve certain benefits at a price which was merely the 
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surrender of an inchoate privilege to which respondent 
then had no desire to give substance. The desire that now 
presses comes too late, for we have no authority to divorce 
the consequences from the act. The respondent is an alien 
ineligible to naturalization bv reason of his filing the DSS 
301. 

His application for suspension of deportation is filed 
under Section 19(c) of the Immigration Act of 1917, as 
amended, and should be determined under that Act (Public 
Law 414. Section 405). As an alien ineligible to citizenship 
for reasons other than racial, the respondent is legally 
ineligible for suspension of deportation under the express 
provisions of Section 19(c) of the Immigration Act of 1917, 
his application for suspension of deportation must be de¬ 
nied (Matter of C —. Int. Dec. 299, 1950-AG). 

Since respondent is a person ineligible to citizenship, he 
is inadmissible to the United States and is ineligible for the 
issuance of a visa (Public Low 414, Section 212(a) (22)) ex¬ 
cept if he seeks to enter as a nonimmigrant. He is there¬ 
fore ineligible for preexamination, one of the prerequisites 
of which is the ready issuance of an immigration visa. 

Under Section 244(a) (1) of Public Law 414 which became 
effective December 24, 1952, the respondent would not be 
legally ineligible for suspension of deportation by reason 
of the fact that he was ineligible to naturalization. We do 
not have an application for such relief before us, nor is it 
necessary that we determine whether he meets all require¬ 
ments of that section. This is so, because we do not beleive 
that suspension of deportation should be granted to the 
respondent as a matter of discretion. The respondent en¬ 
tered in 1939 and was permitted to stay as a student. After 
his status as a student terminated, he made no effort to de¬ 
part but shortly thereafter without any attempt to enter 
the United States legally for permanent residence, estab¬ 
lished himself as a dentist. At the time of the hearing he 
was unmarried and there was no one in the United States 
dependent upon him for support. We do not believe, that 
even if legally eligible for the relief, he should be granted 
suspension of deportation. 
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Respondent’s good moral character is established by the 
record. His claim for exemption from military service was 
permitted by law and he should not be criticized for making 
the claim. In 1944 he made an effort to withdraw his claim 
for exemption. His desire to remain in the United States at 
this time should not be the basis for a denial of discretionary 
relief. We will therefore grant him voluntary departure 
with the proviso that if he does not depart within the time 
permitted, he shall be deported from the United States. 

Order: It is ordered that the outstanding order of de¬ 
portation be withdrawn and the alien be permitted to depart 
from the United States voluntarily without expense to the 
Government, to any country of his choice, within such period 
of time, in any event not less than 30 days, and under such 
conditions as the officer in charge of the District deems 
appropriate. 

It is further ordered that if the alien does not depart 
from the United States in accordance with the foregoing, 
the order of deportation be reinstated and executed. 

It is further ordered that the application for suspension 
of deportation, voluntary departure and preexamination 
be denied. 


Chairman. 

From Exhibit I, Plaintiff’s Immigration File 
(Exhibit 4 in such file.) 

Selective Service System 

Local Board Xo. 68, Alameda County, March 11, 1947 
Berkeley 4, California 

March 11, 1947 

State Director of Selective Service 
Plaza Bldg. 

Sacramento 14, Calif. 

Subject: Melimet Sabahattin Giz, Order Xo. 470 
Request for withdrawal of DSS Form 301 


70 


Dear Sir: 


This registrant registered October 16, 1940, later com¬ 
pleted DSS Form 40, and was duly classified IV-C on Decem¬ 
ber 18, 1940. 

On June 27, 1944 his request for DDS Form 303 was de¬ 
nied, and on July 11,1944 he was classified II-A as a medical 
student. Other classifications are shown on the question¬ 
naire. 

1 In reviewing this file at the registrant’s request, we note 
that DSS Form 301 was filed by Mr. Giz on December 31, 
1942 at the request of the then chief clerk, Mrs. Dora Rob¬ 
erts. It is our best judgment that he should not have been 
permitted to do this inasmuch as he was not vulnerable at 
that time for a I-A classification or induction by this board. 
He is desirous of enlisting and serving in the armed forces 
of the United States but cannot do so because of his citizen¬ 
ship. 

He is now arranging to leave the United States to serve 
in the Turkish armv and has been informed bv the immi- 

a. * 

gration authorities that the DSS Form 301 is a record 
against him, the seriousness of which he did not under¬ 
stand when he signed the form. 

This board therefore recommends that the registrant be 
permitted to withdraw the DSS Form 301 from his file. 


Yours very truly, 


C :w: Enc. Complete file 


(S.) Frank V. Cornish, 

Chairman. 
Local Board 68. 


(4098-0) 
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Xo. 12,839 


QUESTIONS PRESENTED 

Appellant, a citizen of Turkey, after completion of his 
primary education in his native country, was admitted to 
the United States in September 1939 under a student visa 
issued pursuant to Section 4(e) of the Immigration Act 
of 1924. After a study of the English language, he sub¬ 
sequently matriculated to the University of California. 
While a pre-dental student at Berkeley, he registered with 
the local draft board in accordance with the provisions of 
the Selective Training and Service Act of 1940. Later, 
in 1942, while a dental student at San Francisco, he 
claimed exemption from military service as a neutral alien 
under the provisions of Section 3(a) of the Selective Serv¬ 
ice Act. Although Turkey became a co-belligerent in 1945, 
appellant never served in our Armed Forces. In 1946 he 
was called for a pre-induction examination; he claims he at¬ 
tempted to enlist at this time, but was rejected. 

In the opinion of the appellee, the following questions art 1 
presented: 

1. Whether appellant is permanently barred from Amer¬ 
ican citizenship and thus ineligible for suspension of de¬ 
portation by reason of his claim for draft exemption? 

2. Whether appellant knowingly and intelligently waived 
his rights to citizenship? 

3. Whether his subsequent efforts to enter the armed 
forces of the United States, particularly under the circum¬ 
stances of the case, removed the citizenship bar? 


(i) 
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Mehmet Sabahittin Giz, appellant 

V. 

Herbert Brownell, Jr., Attorney General of the United 
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TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

This appeal is from a judgment by the District Court 
g re e ting appellee ’ : j motion for aummary judgmo» t in an 
action 1 filed by appellant, an alien, for declaratory relief 
and review of a deportation order 2 (J. A. 33, 57-58, 60). 

Appellant is a native and citizen of Turkey. He entered 
the United States in 1939 on a student ’s visa issued under 
Section 4(e) of the Immigration Act of 1924 (J. A. 33). In 
1940, while a pre-dental student at the University of Cali¬ 
fornia at Berkeley, appellant registered with his local draft 
board in accordance with the provisions of the Selective 
Training and Service Act of 1940,50 U.S.C. App. 301, et seq. 


1 Civil Action No. 1084-53. 

2 Declaratory Judgment Act (28 U.S.C. 2201); Administrative 
Procedure Act (5 U.S.C. 1001, et seq.). 

(1) 


2 


(Immig. R. 77, 80). As originally enacted in September, 
1940, that statute made every male alien residing in the 
United States subject to registration, and it made every 
male alien residing in the United States who had declared 
his intention to become a citizen of the United States liable 
to training and service. 

On December 20, 1941, shortly after war was declared, 
Congress amended the statute to make every male person 
residing in the United States liable for military service. 
It provided, however, that any citizen of a neutral nation 
could be relieved of such liability by making proper applica¬ 
tion in accordance with regulations prescribed by the 
President, but that any person making such application 
should thereafter be barred from becoming a citizen. Tur¬ 
key, at that time, was considered a neutral nation, and, as 
such, Turkish citizens in the United States, upon filing the 
proper application in accordance with the terms of the 
newly enacted statute were not subject to military service. 
On December 31, 1942, appellant asked that he be relieved 
from military service by filing Form DSS-301, “Applica¬ 
tion by Alien For Relief of Military Service.’’ (Immig. 
R. 81). The form that he signed contained the statement: 

I do hereby make application to be relieved from 
liability for training and service in the land or naval 
forces of the United States, under the Selective Train¬ 
ing and Service Act of 1940, as amended, in accordance 
with the Act of Congress, approved December 20, 1941. 
I understand that the making of this application to he 
relieved from such liability will debar me from becom¬ 
ing a citizen of the United States. I have not filed a 
declaration of intention to become a citizen of the 
United States. (Emphasis supplied) (Immig. R., Ex. 3). 

Xo challenge was ever made by appellant concerning his 
status as a “resident” -within the meaning of the terms of 
the statute until 1944. On June 13, 1944, appellant applied 
to his draft board for certificate of non-residence. On 
August 11, 1944 the Board denied the application on its 
merits; determining that appellant was “residing within 
the United States”. (Immig. R. Ex. 11, 13). 
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Although Turkey, the country of appellant’s citizenship, 
became a co-belligerent on February 23, 1945, appellant 
never served in the military forces of the United States 
(J. A. 39) (Immig. R. 93). 

Through various extensions of his student visa, appel¬ 
lant remained in lawful status until July 21, 1945, at which 
time, as provided by the terms of his visa, he was required 
to have left this country (J. A. 38-39). During this period, 
appellant devoted his full time to his studies, and in Oc¬ 
tober, 1944, was graduated from the University of Cali¬ 
fornia with a degree in dentistry. Later, he took a short 
post-graduate course in dental surgery. (Immig. R. 60, 
77). 

Following the completion of his studies and professional 
examination, and upon the expiration of his visa in July, 
1945, appellant did not ask for any extension or depart 
from the country as required. Instead, he moved to San 
Diego, California and opened an office for the practice of 
dentistry. (Immig. R. 77). 

It appears that after the cessation of hostilities, appel¬ 
lant was reclassified and when called for a physical ex¬ 
amination in 1946, attempted to enlist in our armed forces, 
but was refused because he had not filed a declaration of 
intention to become a citizen (Immig. R. 92). 

In 1947, deportation proceedings were instituted against 
appellant for overstaying his visa. 3 After several hearings, 
the Assistant Commissioner of the Immigration and Nat¬ 
uralization Service determined that appellant should be ex¬ 
cluded from admission to the United States. Appellant 
filed an appeal. The Board of Immigration Appeals in en¬ 
tering its decision held that appellant was statutorily in¬ 
eligible for citizenship and thus, ineligible for suspension 
of deportation because of the application for military relief 
filed in 1942. The Board, however, granted appellant volun¬ 
tary departure. (J. A. 61-69). 

Appellant then filed his action for declaratory relief in 
the District Court. On May 23, 1955, the District Court 


3 See U.S. District Court Civil Action No. 3782-49. 
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entered judgment in favor of appellee. This appeal fol¬ 
lowed. 4 (J.A. 33,-36, 60). 

STATUTES AND REGULATIONS INVOLVED 

Section 3(a) of the Selective Training and Service Act of 
1940, as amended, 50 U.S.C. App. 303(a)(1946) provides: 

“ (a) Except as otherwise provided in this Act, every 
male citizen of the United States, and every other male 
person residing in the United States, who is between the 
ages of twenty and forty-five, at the time fixed for his 
registration, or who attains the age of twenty after 
having been required to register pursuant to section 
2 of this Act, shall be liable for training and service 
in the land or naval forces of the United States; Pro¬ 
vided, That any citizen or subject of a neutral country 
shall be relieved from liability for training and service 
under this Act if, prior to his induction into the land 
or naval forces, he has made application to be relieved 
from such liability in the manner prescribed by and in 
accordance with rules and regulations prescribed by 
the President, but any person who makes such applica¬ 
tion shall thereafter be debarred from becoming a 
citizen of the United States. ... 54 Stat. 885 (1940); 
55 Stat. 845 (1941).” 

Title 32, Code of Federal Regulations, Section 611.12 
provides: 

“ When a non-declarant alien is residing in the United 
States. 

Every male alien who is now in or hereafter enters 
the United States who has not declared his intention to 
become a citizen of the United States, unless he is in 
one of the categories specifically excepted by the pro¬ 
visions of 611.13 is ‘a male person residing in the 
United States’ within the meaning of section 2 and 

4 On November 15, 1955 this Court, sua. sponte, consolidated this 
case and the case of Remzi Gwrcay v. Herbert Brownell (No. 12,873) 
for the purpose of oral argument. 


section 3 of the Selective Training and Service Act of 
1940, as amended. ” (Effective February 7, 1942, 7 
Feb. Reg. 855) 

Title 32, Code of Federal Regulations, Section 611.13 
provides: 

“When a nondeclarant alien is not residing in the 
United States. 

(a) A male alien who is now in or hereafter enters 
the United States who has not declared his intention 
to become a citizen of the United States is not ‘a male 
person residing in the United States’ within the mean¬ 
ing of section 2 or section 3 of the Selective Training 
and Service Act of 1940, as amended: 


(6) If he has entered or hereafter enters the United 
States in a manner prescribed by its laws and does not 
remain in the United States after May 15, 1942, or for 
more than 3 months following the date of his entry, 
whichever is the later. 

(b) When a male alien who has not declared his in¬ 
tention to become a citizen of the United States has 
entered or hereafter enters the United States in a 
manner prescribed by its laws and remains in the United 
States after May 16, 1942, or for more than 3 months 
following the date of his entry, whichever is the later, 
lie is ‘a male person residing in the United States’ 
within the meaning of section 2 and section 3 of the 
Selective Training and Service Act of 1940, as amended, 
unless he has filed an Alien’s Application for Deter¬ 
mination of Residence (Form 302) in the manner pro¬ 
vided in 611.21 and such application is either (1) pend¬ 
ing or (2) has resulted in a determination that he is 
not a ‘male person residing in the United States’ within 
the meaning of section 2 or section 3 of the Selective 
Training and Service Act of 1940, as amended, in either 
of which events he shall not be considered as a ‘male 
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person residing in the United States’ within the mean¬ 
ing of section 2 or section 3 of the Selective Training 
and Service Act of 1940, as amended, during the period 
when such application is pending or during the period 
covered by the Alien’s Certificate of Nonresidence 
(Form 303) issued to him as a result of the determina¬ 
tion that he is not a ‘male person residing in the United 
States’ within the meaning of section 2 or section 3 of 
the Selective Training and Service Act of 1940, as 
amended. (54 Stat. 855; 50 U.S.C. Supp. 301-318, in¬ 
clusive; E.O. No. 8545, 5 F.R. 3779).” (Effective Feb¬ 
ruary 7, 1942, 7 Fed. Reg. 855). 

Title 32 Code of Federal Regulations, Section 611.21 
provides: 

“What aliens may apply for a determination, (a) 
Within the time specified in paragraph (b) of this sec¬ 
tion, a nondeclarant alien who has entered or here¬ 
after enters the United States in a manner prescribed 
by its laws may file with his local board (if he is regis¬ 
tered) or with the local board where he is at the time 
located (if he is not registered) an Alien’s Application 
for Determination of Residence (Form 302), request¬ 
ing that the local board determine whether he is ‘a 
male person residing in the United States’ within the 
meaning of section 2 and section 3 of the Selective 
Training and service Act of 1940, as amended. An 
Alien’s Personal History and Statement (Form 304) 
must be filed with such application. 

(b) An Alien’s Application for Determination of 
Residence (Form 302) must be filed within the follow¬ 
ing time: 

‘(1) If a nondeclarant alien has entered the United 
States prior to Febuary 16, 1942, in a manner pre¬ 
scribed by the laws of the United States and desires to 
have a determination made under the provisions of 
paragraph (a) of this section, he must file such appli¬ 
cation on or before May 16, 1942; or 
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‘ (2) If a nondeclarant alien enters the United States 
on or after February 16, 1942, in a manner prescribed 
by the laws of the United States and desires to have 
a determination made under the provisions of para¬ 
graph (2) of this section, he must file such application 
within 3 months after the date of his entrance into the 
United States.’ ” (Effective March 16, 1942). 

SUMMARY OF ARGUMENT 

Section 3(a) of the Selective Training and Service Act of 
1940, as amended, subjected to military service not only 
all male citizens, but every “male person residing in the 
United States.” It also provided for exemption from 
military service of resident neutral aliens, but further pro¬ 
vided that any such resident who applied for exemption, 
should thereafter be barred from citizenship. Although 
there was no definition of the word “residing” in the stat¬ 
ute, the Director of Selective Service, pursuant to authority 
delegated to him by the President, promulgated regula¬ 
tions which would in effect confess an alien’s status as a 
resident, if he did not file an application to have his “resi¬ 
dence” determined. The record shows that appellant did 
not seek to have his residence determined after the regu¬ 
lations became effective in 1942; that he filed for, and was 
granted an exemption from military service on the ground 
that he was a subject of a neutral country; and that when 
he did file an Application for Determination of Residence 
in 1944, the Director of Selective Service denied it on its 
merits. McGrath v. Kristensen, 340 U.S. 162 (1950), is 
not controlling here because Kristensen applied for ex¬ 
emption before the above regulations became effective, and 
he was not at that time voluntarily remaining in the United 
States. 

The crucial fact here is that appellant did make an ap¬ 
plication to be relieved from the military service, in ac¬ 
cordance with the provisions of Section 3 (a) of the Act, and 
in doing so, he knew he would be barred from becoming 
a citizen of the United States. The record conclusively 
shows that, prior to have signed and being sworn to the 
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application for exemption, he had read the application and 
understood its contents. The record further shows that 
appellant was more concerned with his studies than the 
welfare of the United States and did not wish to be bothered 
about the matter of his induction. Consequently, Moser v. 
United States, 341 U.S. 41 (1951), is not applicable because, 
as the Supreme Court pointed, out, Moser, under the total 
setting of the case, had understandably been lulled into a 
misconception of the legal consequences of applying for 
the exemption and had he known of these consequences, he 
would have chosen to serve in the United States forces. 

Nor is there any basis in fact or law for appellant’s con¬ 
tention that because of his belated efforts to join the United 
States Army in 1946, the bar incurred under Section 3(a) 
should be declared a nullity. Congress clearly intended the 
bar to be permanent. This intention is shown by the his¬ 
tory of the Selective Training and Service Act of 1940, and 
the legislative act upon which it was modeled; and, is sup¬ 
ported by this Court’s decision in Machado v. McGrath, 90 
U.S. App. D.C. TO, 193 F.2d 706 (1951), cert, denied. 342 
948 (1952). 

I 

argument 

Appellant Was “Residing In The United States” When He 
Claimed Exemption From Military Service 

Appellant contends that at the time he claimed military 
exemption as a neutral alien, he was not residing in the 
United States for Selective Service purposes. He says that 
on December 31, 1942, he was in a lawful temporary status 
as a student, 5 that since the Act applied only to residents, 

5 Ex parte Ghosh, 58 F. Supp. 851 (S.D. Cal. 1944) upon which 
appellant relies to support his theory that an alien admitted to the 
United States as a student was not ‘residing’ here is not in point. 
Ghosh was bom in India. He was a Hindu, and hence, by virtue 
of his race, ineligible to become a citizen of the United States. 
United States v. Bh-agat Singh Thind , 261 U.S. 204 (1923). He 
came to the United States as a nonquota immigrant with a student 
status in January, 1940, and in October registered with his local 
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regulations could not bring non-residents within its pur¬ 
view; nor could the regulations create a conclusive pre¬ 
sumption of residence; and that “neither the Selective 
Service System nor its regulations provided any standard 
for determining residence.” This contention however, seeks 
to overlook the fact that when the claim was filed, appellant 
had been in the United States more than three years pur¬ 
suing his dental studies; that he did not attempt to have 
the question of his residence determined until 1944; and that 
there was no showing whatsoever that his continued stay 
in this country was occasioned in any way by wartime con¬ 
ditions. 


draft board. Later, he was classified 4-C as a citizen of a neutral 
country. Thereafter India became a co-belligerent. 

On May 4, 1942. he filed an application for a determination as to 
whether he was ‘residing in the United States’ within the meaning 
of the Selective Service Law. In February, 1943, the local board 
determined he was “not residing in the United States” and issued 
him an alien's certificate of non-residence. Subsequently, he sought 
and received two extensions of this certificate. 

However, as a result of action by the State Director of Selective 
Sendee, he was later notified that he was “residing in the United 
States,” and thereafter, he was inducted into the United States 
Army. 

He then sought a writ of habeas corpus in the District Court to 
obtain his release. 

The Court ruled that he had been denied due process by the 
arbitrary and capricious action of the local board when it reversed 
its three previous determinations that he was not a resident of the 
United States without any evidence to support the reversal. The 
Court pointed out that under the Immigration and Naturalization 
Laws, Ghosh was not entitled to be either a citizen or a permanent 
resident and thus, he would be in the United States unlawfully 
unless he was here only temporarily as a visitor. Pg. 854 (Emphasis 
supplied). 

The Court noted that the Bureau of Immigration had held Ghosh 
was here temporarily as a visitor-student. Consequently, the Court 
observed, although that determination may not be controlling on 
the Director of Selective Service, the local board had not made any 
inquiry in that respect when it reversed itself and thus in the 
interest of justice we should not impress him into service after we 
have invited him here to pursue his studies. (Emphasis supplied) 

Cf: Petition of Kutay, 121 F. Supp. 537 (S.D. Cal. 1954). 
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As originally enacted, the Selective Training and Service 
Act of 1940 made all male aliens residing in the United 
States subject to registration, but only those aliens who 
had declared their intention of becoming citizens, liable to 
actual training and service in our military forces. After 
the United States declared war in the second world conflict, 
Congress, pursuant to its powers under the Constitution 
on December 20, 1941, amended the statute. Section 3(a) 
of the Act as amended, imposed liability for military train¬ 
ing and service on every male person residing in the United 
States. 6 Machado v. McGrath, 90 U.S. App. D.C. 70, 190, 
193 F.2d 706 (1951), cert, denied 342 U.S 948 (1952). 

Although the Act as amended, specifically directed that 
every “male person residing in the United States” was 
obligated for military service unless he came within certain 
exempted categories, 7 it did not define the above-quoted 
phrase or the term “residence”, but left the matter for ad¬ 
ministrative regulation. Pursuant to the authority dele¬ 
gated to him by the President, 8 the Director of Selective 
Service issued regulations on February 7, 1942 which pro¬ 
vided that every male alien then in the country or entering 
it thereafter, should be deemed to be “residing” here, if 
before May 16,1942 or within three months after his entry, 
whichever were later, he did not file an application to have 
his “residence” determined. 9 

Since appellant was a male person physically within the 
United States, he not only was required to register as he 
did in accordance with the Act, but was also required to 
file an application for determination of residence in accord¬ 
ance with the regulation, if he desired to be considered an 

6 For a discussion of the power of Congress in this regard see 
Appellee's Brief in Gurcay v. Brownell (No. 12873) p. 8-12. 

7 Certain exceptions were specified in the Act and under Section 
5(a) the President was permitted to designate other categories of 
aliens who would be exempt. No exceptions are pertinent here. 

8 50 U.S.C. 310(b). See Billings v. TruesdeU, 321 U.S. 542, 552- 
53 (1944). 

0 See Mannerfrid v. United States , 200 F.2d 730, 731 (2d Cir. 
1952), cert, denied 345 U.S. 918 (1953); Benzian v. Godwin, 168 
F.2d 952 (2d Cir. 1948), cert, denied, 335 U.S. 886 (1948). 
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alien not residing in the United States within the meaning 
of the statute. This appellant concedes he did not do within 
the required period. Under these circumstances, appel¬ 
lant’s reliance on McGrath v. Kristensen, 340 U. S. 162 
(1950), is not well-founded and in fact supports appellee’s 
position. 

A clear factual distinction exists between the Kristensen 
case, supra, and the instant case, Kristensen came to the 
United States in August 1939, and executed the DSS Form 
301 on March 30, 1942. The Supreme Court held that 
Kristensen was not a “resident” at the time he signed 
the DSS Form 301 on March 30, 1942, because the regula¬ 
tion determining who were “residents” did not become ef¬ 
fective until May 16, 1942; and further because the war 
had made it impossible for him to return to his native Den¬ 
mark as he desired. But the Court recognized the existence 
of the aforesaid regulations and their validity to determine 
residence after May 16, 1942. 10 It was pointed out that 
the regulations were not applicable because Kristensen ex¬ 
ecuted his claim for exemption on March 30, 1942 more 
than a month prior to the cut-off date of May 16,1942. Dur¬ 
ing this three-month period, the Court ruled, the regula¬ 
tions were “non-determinative of status” of residence. 
Under these circumstances, the Court determined for itself 
that because of the peculiar facts Kristensen was not “re¬ 
siding in the United States” and as such was not liable for 
training and service in our militarv forces within the mean- 
ing of Section 3(a) of the Act. Consequently, Kristensen's 
application for exemption was declared a nullity. 

Here, however, since the application for determination of 
residence was not filed within the prescribed time, appel¬ 
lant became a resident of the United States within the 


10 In commenting on the regulations themselves, the Supreme 
Court said: “Apparently the regulations intended to give aliens 
time to enable them to file the Alien’s Application for Determina¬ 
tion of Residence, see 7 Fed. Reg. 2084, § 611.21 (b), or to leave the 
country before their status as ‘residents’, resulting in liability for 
military service, was fixed.” 340 U.S. at 175 fn. 20. See also 
Navarro v. Landon, 108 F. Supp. 922 (S.D. Cal. 1952). 
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meaning of the Selective Training and Service Act of 1940 
on May 16, 1942. Appellant had not declared his intention 
to become a citizen. He had been in the United States for 
more than three years. He was here after the crucial date 
of May 16, 1942. He did not avail himself of the adminis¬ 
trative relief provided by the regulations by seeking a de¬ 
termination of non-residence through the filing of an alien’s 
application for determination of residence. He was not, 
as was Kristensen, a sojourner by necessity, unable to re¬ 
turn to his native country because of the outbreak of the 
war. His claim for exemption submitted on December 31, 
194.2, was therefore effective; it provided him with 
exemption from military service, and it likewise 
barred him from citizenship. 

Appellant’s status in this regard is not only governed 
by the regulations in force at the time he claimed his ex¬ 
emption, but is also controlled by this Court’s decision in 
Machado v. McGrath, supra. There, as in the present case, 
the regulations made Machado a “male person residing in 
the United States” within the meaning of the Act because 
he had not filed an “Application for Determination of 
Status” within the prescribed time; the Court holding that 
his status as a resident was in effect taken as confessed. 11 

The assertion here, that reliance upon the regulations as 
a confession of residence results in their invalidity appears 
to have been also determined by this Court in Machado ad¬ 
versely to appellant. There in answer to an assertion of 
similar content this Court stated: 

“* * * The regulations do not arbitrarily state that 
anyone who remains here longer than three months 
shall be deemed a resident regardless of the purpose, 
duration or circumstances of his presence. They merely 
require that one who comes to this country in time of 
war must act within three months to have his status as 
a resident determined. If the required application is 
filed, the alien will have his case judged by the applica¬ 
ble administrative and judicial standards. See Kris- 

11 90 U.S. App. D.C. at 72-73, and 72 fn. 6. 
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tensen v. McGrath, 1949, 86 U.S. App. D.C. 48, 53-56, 
* # # but if it is not filed then his status as a resident 
is in effect taken as confessed. We think it clear that 
the President in the interest of sound administration 
of Selective Service, has the power to set some time 
limit within which claims of non-residence must be 
made. Such a procedure is not unusual. And a period 
of three months is not unreasonable in a context such 
as this.” 90 U.S. App. D.C. at 72-73. 

In Mannerfrid v. United States, 200 F.2d 730 (2d Cir. 
1952), cert, denied , 345 U. S. 918 (1950), the Second Circuit 
Court of Appeals in upholding the validity of these regula¬ 
tions on the same theory as developed by this Court in 
Machado, pointed out that once an alien registers with his 
draft board it is incumbent upon him to keep informed 
of any conditions attached to any claim for exemption be¬ 
fore he undertakes to press one. The Court thus reasoned 
that this duty satisfies any possible objection to the regula¬ 
tions (based on notice) that failure to apply for the certifi¬ 
cate of non-residence results in a confession of alien status 
as a resident. Furthermore, since appellant’s application 
for determination of residence filed in 1944 was actually con¬ 
sidered, and wrns subsequently denied on its merits by the 
Selective Service authorities, it seems clear that appellant 
was a person “residing in the United States” within the 
meaning and purposes of the Selective Service and Train¬ 
ing Act. Benzian v. Godwin, 168 F.2d 952 (2nd Cir. 1948), 
cert, denied, 335 U. S. 886 (1948). Cf: United States v. 
Cox, 332 U. S. 442, 453 (1947; Estep v. United States, 327 
U. S. 114, 123 (1946); United States v. Bussoz, 218 F.2d 
683, 686 (9th Cir. 1955). 

In this same connection, it is interesting to note that dur¬ 
ing the immigration hearings appellant applied for suspen¬ 
sion of deportation on the basis that he had resided in the 
United States for more than seven years and was so resid¬ 
ing on July 1, 1948. Apparently at that time, as in 1942 
when he claimed exemption from service, appellant by his 
own standards considered that while he remained in the 
United States he was “residing” here. (Immig. R. 62.) 
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II 

Appellant Voluntarily And Intelligently Waived His Right To 

United States Citizenship 

Appellant asserts that the execution of the DSS Form 
301 should not operate as a bar to his citizenship on the 
theory that it was executed through mistake and as a re¬ 
sult of entrapment on the part of the clerk of appellant’s 
local selective service board. The suggestion is made that 
appellant did not fully understand the seriousness of his 
request, and claimed military exemption only because he 
was not fully advised of the consequences of his action. 
But the record clearly contradicts both the assertion and 
the suggestion. 

The record shows that appellant had been in the United 
States more than three years before he requested relief 
from service, and apparently, at the minimum, had a fair 
command of our English language. He had studied English 
at a Massachusetts’ college and later matriculated to the 
University of California. While a pre-dental student at 
Berkeley, he had registered with the local board as required 
by the Selective Training and Service Act. In 1942, while 
attending dental school at San Francisco, he apparently 
received notice from his selective service board to appear 
for an interview with regard to his classification. 

At the board office he overheard a conversation between 
the clerk and two other Turkish students. 12 Evidently, 
these students, like many others similarly situated, did not 
believe the United States had a right to call neutral aliens 
into our armed forces and were protesting to the clerk. 
Appellant too, was not pleased by the prospect of induc¬ 
tion. 13 By his own testimony he was more concerned about 
the. time he was taking from his studies and did not wish 

12 During the immigration hearings, appellant identified one of 
these students as Ferdi Sahingil. See Sahingil v. Brownell, (No. 
13,291), presently pending in this Court. (Immig. R. 91.) 

13 The evidence with respect to this issue was fully canvassed by 
the Board of Immigration Appeals in its opinion (JA. 64-68) and 
the testimony in particular is set forth on pages 64-66 of the Joint 
Appendix. 
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to be bothered with the procedure concerning the matter. 
He also intended to return to Turkey after the completion 
of his studies and was aware, as he put it, that if he did 
serve in our armed forces he would lose his Turkish diplo¬ 
matic exemption, and that the Turkish authorities had ad¬ 
vised students to sign certain forms, when required, so 
that they would not be involved in military service (Immig. 
R. 91). 

In this setting then, the clerk’s advice to appellant and 
the two other Turkish students to file an exemption request 
and that they would be relieved was entirely reasonable 
and proper. 14 Appellant himself believed that it was rea¬ 
sonable and by his own admission “grabbed the paper” 
(Immig. R. 91). The form he signed clearly advised him 
that: 

The making of this application to be relieved from 
[military] liability will debar me from becoming a citi¬ 
zen of the United States. 

Appellant admits that he was aware of the admonition; 
that he may not have been concerned with the seriousness 
of his claim will not excuse his act now. He was an alien 
resident, enjoying the protection and benefits of the laws 
and institutions of this country. By his choice, he indi¬ 
cated a lack of attachment to American institutions. Con¬ 
gress had prescribed that any male resident who did not 
think enough of those laws and institutions to assist in 
their defense, should forever be barred from the fullest en¬ 
joyment of them as a citizen. 

Moser v. United States, 341 U.S. 41 (1951), cited by ap¬ 
pellant is not controlling here. There the Supreme Court 
ruled that an alien who is justifiably lulled into a miscon¬ 
ception of the legal consequences of applying for an ex¬ 
emption but who would otherwise not have made the claim, 

14 The letter of March 11, 1947 of the chairman of appellant’s 
local draft board should be viewed in this same setting, and note 
should be taken not only of its opinion content, but also of its erro¬ 
neous legal premise (J.A. 69-70). See also the answering letter 
from the State Director (Immig. R. Ex. 7) and Machado v. Mc¬ 
Grath, supra, 72 fn. 2. 
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could not be held to have had an opportunity to make an in¬ 
telligent election between being subject to the draft and 
forfeiting an opportunity to become a citizen. 15 

Appellant was not deceived as to the effect of his claim. 
He knew that it would forfeit his right to be naturalized. 
Appellant was an educated man, who was able to read and 
comprehend the importance of the exemption request he 
filed. What he did not understand apparently, was that 
his obligation or allegiance to the Turkish government 
might not have required him to complete the claim for 
exemption. Perhaps had he been so informed, he would 
not have claimed the exemption. However, that is not such 
a “mistake ’ 9 as will relieve him from the difficulty which 
attaches to the filing of his application. 10 

While this country was involved in a state of open hos¬ 
tilities the appellant was able to continue his education un¬ 
fettered. His argument that he could have claimed exemp¬ 
tion as a result of his medical status should not becloud the 
fact that with full knowledge of what he was signing, he 
intentionally and with a self-serving motive, executed the 
claim for exemption and was thereby able to finish his 
course and pursue his career without being hampered by 
the imminence of induction into the armed forces. It must 
be held that the “mistake”, if any, of appellant in com¬ 
pleting the claim for exemption without all of the informa¬ 
tion which he possibly could have or should have had. 


15 Moser was a Swiss citizen residing in the United States in 
1944. He believed himself exempt from military service under 
the provisions of the treaty of 1850 with Switzerland, but he did not 
wish to claim exemption if his right to become an American citizen 
would be endangered. The State Department and Selective Service 
indicated that they had no intention of abrogating whatever rights 
he might have under the treaty, and after much negotiation he was 
permitted to sign a Revised DSS Form 301, from which the sentence 
constituting a waiver of the right to become a citizen was deleted, 
and he was advised that he would not waive his right to apply for 
American citizenship by signing. Accordingly, he signed the ex¬ 
emption form. The Supreme Court's decision repeatedly places 
emphasis on that feature of the case. These facets of Moser clearly 
distinguish it from the instant case. 

16 See Brownell v. Rasmussen , — U.S. App. D.C. — (No. 11928, 
decided June 14, 1956). 
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nevertheless is not an act which may excuse him from the 
liabilities which flowed from his act. Such an act must be 
considered in law to be wilful and voluntary. 

Appellant’s citation of Petition of Kutay, 121 F. Supp. 
537 (S.D. Cal. 1954), is likewise not applicable (Br. at 26). 
There the Court found that Kutay was commanded to claim 
an exemption. Although appellant had been counseled to 
sign some papers, nothing in the present record discloses 
or even suggests that appellant’s situation in any way ap¬ 
proaches the situation the Court found to exist in Kutay . 
Under these circumstances there is no merit to his sug¬ 
gestion that he filed this claim under mistake or that he was 
entrapped in any way by the advice of the clerk of the selec¬ 
tive service board. It seems clear that appellant’s claim 
was made freely and intelligently. 

Ill 

Appellant’s Subsequent Attempt to Enter Our Armed Forces 
Did Not Remove the Statutory Bar to Citizenship 

Appellant alleges that after Turkey abandoned its neu¬ 
trality in 1945, and became a co-belligerent, he subsequently 
sought to enter the armed forces of the United States in 
1946, and that the penalty of debarment from citizenship 
should thus be removed. He asserts that since he proved 
his willingness to serve, he should be excused from the claim 
of exemption which he had previously filed in 1942, and 
thus, should be found to be a person eligible for United 
States citizenship. His assertion, however, fails to point 
out correctly that he was rejected by the military author¬ 
ities because he had not filed a declaration of intention to 
become a citizen (Immig. R. 92) and further that at the 
time he was called he was liable for military service and 
could not claim or rely on an exemption. Machado v. Mc¬ 
Grath, supra. 

The citizenship bar of Section 3(a) requires that a resi¬ 
dent neutral alien, who requests exemption, shall thereafter 
be debarred from becoming a citizen of the United States. 
Congress intended this disability to be a permanent bar. 
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This fact is shown by the history and legislation act upon 
which the Selective Training and Service Act was mod¬ 
eled. 17 There is nothing to indicate that this bar was to be 
dissolved when the alien's country changed its status to 
co-belligerent unless the alien actually served in our mili- 
tary forces. 

The fact that Turkey subsequently entered the war does 
not assist appellant, for the bar to his citizenship which 
he previously incurred was not removed by such fact. In 
Machado v. McGrath, supra, this Court specifically rejected 
the identical issue raised here. There the Court said: 

Citizens and subjects of a neutral country who apply 
for relief prior to induction need not serve in our 
armed services. But any person who asks for this re¬ 
lief is thereafter debarred from becoming a citizen of 
the United States. Congress nowhere provided that the 
subsequent entrance of a neutral into war, either with 
or without reclassification of its aliens would remove 
the bar to citizenship previously incurred (Emphasis 
supplied). 90 U. S. App. D. C. at 74. 

In Benzian v. Godwin, supra, the Second Circuit in de¬ 
termining that the disability placed upon a male alien who 
had claimed exemption as a citizen of a neutral country, 
outlived repeal of the Selective Service Act declared: 

Congress gave him the alternative of obtaining ex¬ 
emption by filing Form 301, thus forfeiting any future 
opportunity to become a citizen. We see nothing un¬ 
constitutional in these provisions ... It was clearly 
within the power of Congress to provide that if such 
a person chose to take advantage of an exemption he 


17 See Appellee’s Brief. Machado v. McGrath, supra. (No. 10445). 
Cf. Section 2 of the Selective Draft Act of 1917 as amended (40 
Stat. 76, 884); Section 3(a) of the Selective Training and Service 
Act of 1940 as amended (54 Stat. 885, 55 Stat. 844); Section 4(a) 
of the Selective Service Act of 1948 (62 Stat. 604, 65 Stat. 76) and 
Section 315(a) of the Immigration and Nationality Act of 1952, 
(66 Stat, 242 (1952). 
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should thereafter he debarred from becoming a citizen 
(Emphasis supplied). 168 F.2d at 956. 

The Supreme Court, too, we believe, indicated its posi¬ 
tion on this issue in Moser v. United States, supra, when 
it said: 

. . . The qualifications for and limitation on the ac¬ 
quisition of United States citizenship are a political 
matter . . . 

Thus, as a matter of law, the statute imposed a valid 
condition on the claim of a neutral for exemption; 
[the alien has] a choice of exemption and no citizen¬ 
ship, or no exemption and citizenship (Emphasis sup¬ 
plied). 341 U. S. at 46. 

Moreover, it has been held that a subsequent attempt to 
join the armed forces and/or to revoke an application for 
exemption from military service is immaterial and the ex¬ 
emption as filed is still effective to bar citizenship. In re 
Martinez, 73 F. Sup]). 591 (W. D. Pa. 1947). See also Peti¬ 
tion of Fatoullah, 76 F. Supp. 499 (E.D. N.Y. 1948); Peti¬ 
tion of Perez, 81 F. Supp. 591 (E.D. N.Y. 1948); In re Molo, 
107 F. Supp. 137 (S.D. N.Y. 1952). 

Consequently, appellant’s claimed efforts to enter the 
service in 1946 are to no avail. In the first place, his efforts 
were not conducted in accordance with the applicable regu¬ 
lations. 1 ’* And furthermore, his application for enlistment 
was not made until subsequent to the date of Turkey’s en¬ 
trance into the war as a co-belligerent. At that time he was 
liable to military service and could claim no exemption. 19 
His offer to enter the Army subsequent to Turkey’s en¬ 
trance into the war, was nothing more than an offer to per¬ 
form service which he was then required by law to perform 
regardless of his offer. In the absence of any hint in the 
statute to such effect, it seems certain that these circum¬ 
stances cannot be held to vitiate the effect of appellant’s 
claim of exemption. 


18 See Machado v. McGrath, supra, fn. 2. 

19 See Machado v. McGrath, supra, fn. 3. 
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CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Robert L. Toomey, 
Richard J. Snider, 
Assistant United States Attorneys. 
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